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SUPPLEMENTAL BRIEF IN SUPPORT OF AMERICHOICE OF GEORGIA, INC. N/K/A 

UNITEDHEALTHCARE COMMUNITY PLAN OF GEORGIA, INC.’S  

REQUEST FOR FORMAL REVIEW 
 

At the invitation of the DOAS Commissioner, AmeriChoice of Georgia, Inc. n/k/a 

UnitedHealthcare Community Plan of Georgia Inc. (“UnitedHealthcare”) respectfully submits this 

supplemental brief following the May 4, 2016 oral presentation regarding the Requests for Formal 

Review (“Appeal”) of Request for Proposal No. 41900-DCH0000100 (the “RFP”). By this 

supplemental brief, UnitedHealthcare calls the Commissioner’s attention to three points that it 

believes were not adequately addressed at the oral presentation but are critical to the Commissioner’s 

consideration of the Appeal.  

 

First, Peach State’s argument that substantial compliance with E-Verify is sufficient under 

O.C.G.A. § 1-3-1(c) should be disregarded because the E-Verify statute is clear that strict compliance 

is required. Second, neither the apparent successful offerors nor the Deputy Commissioner have 

refuted, or even addressed, UnitedHealthcare’s argument that Table 4.8 of the GPM confirms that 

submission of the E-Verify form must be submitted before a bid can be considered.1 Finally, with 

respect to UnitedHealthcare’s argument that CareSource failed to satisfy the requirements of RFP 

Mandatory Scored Question No. 9, CareSource conceded this point at the oral presentation, and, as 

a result, CareSource’s proposal should have been deemed non-responsive and, therefore, eliminated 

from the competition.  

 

For these reasons, as well as all of those presented by UnitedHealthcare in its Appeal, 

including at the oral presentation, the Appeal should be granted and DOAS should rescind and 

reverse the Notice of Intent to Award (“NOIA”) in its entirety, and either issue a new NOIA that 

includes UnitedHealthcare as an intended awardee or reissue the RFP to properly-qualified offerors 

and conduct an evaluation required by Georgia law. 

 

                                                
1 UnitedHealthcare notes that although the version of GPM-V5-September 2013 that UnitedHealthcare obtained from 

DOAS’s website and cites throughout its Appeal includes this table at Table 4.8, the version of GPM-V5-September 2013 

that is currently located on DOAS’s website includes this table as Table 5.5. 
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Substantial Compliance with E-Verify Is Insufficient 
 

Peach State argued during the oral presentation that substantial compliance with E-Verify is 

sufficient under O.C.G.A. § 1-3-1(c). However, although that statute generally allows for substantial 

compliance with statutory requirements, it also provides that substantial compliance is sufficient 

“unless expressly so provided by law.” (Emphasis added.)  In the context of E-Verify, this noted 

exception is critical because the E-Verify law expressly provides that strict compliance – i.e. not 

substantial compliance – is required.  

 

The E-Verify statute is clear: “[b]efore a bid for any such service is considered by a public 

employer the bid shall include a signed, notarized [E-Verify] affidavit . . . .” O.C.G.A. § 13-10-

91(b)(emphasis added). Applying the ordinary significance to these words and gleaning from them 

the obvious intent of the General Assembly, there can be no question that the E-Verify statute is 

intended to require strict compliance. O.C.G.A. § 1-3-1(a), (b). Further, the GPM and the RFP are 

equally clear as they both state in no uncertain terms that E-Verify forms must be submitted with an 

offerors’ bid. See GPM § 3.5.1.32 and Table 4.8; see also RFP Attachment F, Mandatory Question 

No. 4 [Protest Exhibit 33]. This is also confirmed by the fact that the Office of the Georgia Attorney 

General specifically instructed DOAS that the E-Verify affidavit must be obtained before the time a 

bid is considered (see OAG 2013 Memorandum to DOAS [Appeal Exhibit 90]), and the fact that 

DOAS promotes OAG’s interpretation on its own website. See http://doas.ga.gov > State Purchasing 

> Law, Administrative Rules and Policies > Attorney General Advice.  

 

Additionally, here, the same is true with respect to the submission of E-Verify forms for 

Material Subcontractors. The RFP clearly provided that Material Subcontractor E-Verify affidavits 

were due at the time of bid submission (see RFP Attachment F, Mandatory Question No. 4 [Protest 

Exhibit 33]; RFP Supplier Q&A (Round 2) No. 40 [Protest Exhibit 34]), and, in the context of this 

procurement, Section 3.5.1.3 of the GPM also requires Material Subcontractor E-Verify affidavits 

to be submitted before a bid is considered. See GPM § 3.5.1.3 [Appeal Exhibit 97]. 

 

Substantial compliance does not apply when the law explicitly requires strict compliance. 

Here, the E-Verify statute, the GPM, and the RFP unquestionably require strict adherence to the 

requirement that E-Verify forms for offerors and Material Subcontractors be submitted before a bid 

can be considered. Accordingly, substantial compliance does not apply and to the extent that Peach 

State, Amerigroup, CareSource, or any other party, rely on the theory of substantial compliance to 

argue that a failure to comply with E-Verify can be ignored or excused, that argument cannot stand. 

 

Table 4.8 of the GPM Requires E-Verify Compliance at the Time of Bid 
 

As UnitedHealthcare argued in its Protest and in the Appeal, Table 4.8 of the GPM provides 

indisputable evidence that the requirement to submit E-Verify forms at the time of bid is mandatory 

and there is no exception to allow for late submission. Table 4.8 consists of a checklist of bid 

requirements that must be satisfied, and it includes submission of the E-Verify form and submission 

of a scrutinized company certification as items five and six on this list, respectively. Significantly, 

                                                
2 Although there have been questions raised during the Protest and Appeal process as to whether Section 3.5.1.3 of the GPM 

applies to service contracts, the version of GPM-V5-September 2013 attached hereto as Appeal Exhibit 97 clearly states that 

O.C.G.A. § 13-10-91 applies to service contracts. 
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however, Table 4.8 contains a “note” in item six that expressly allows a scrutinized company 

certification to be received at any time “prior to contract award.” See GPM Table 4.8. This same 

note, however, is not provided with respect to the E-Verify requirement. This is important because 

Table 4.8 is consistent with the clear language of the E-Verify statute and confirms the mandatory 

requirement that E-Verify forms be submitted before a bid can be considered. See O.C.G.A. § 13-

10-91(b). Notably, none of the apparent successful offerors nor the Deputy Commissioner has ever 

refuted this argument or provided any other explanation for the fact that this “note” is noticeably 

absent from the E-Verify requirement. This is because no other explanation exists. Table 4.8, like 

the statute, is clear: the E-Verify form must be submitted at the time of bid, without exception. 

 

CareSource Concedes it Failed to Comply with Mandatory RFP Requirements 
 

Finally, at the oral presentation, CareSource confirmed and conceded UnitedHealthcare’s 

argument that CareSource did not meet, and could not have met, the RFP’s minimum, mandatory 

requirements. RFP Mandatory Scored Question No. 9(a) asked offerors to provide “a minimum of 

three (3) different client references... for which Supplier has successfully provided services under 

capitated risk-based contracts with Medicaid agencies ....” (emphasis added) [Protest Exhibit 33]. 

Although the RFQC only required evidence of one risk-based contract (as opposed to three) at that 

stage because of the GPM requirement that an RFQC be written to qualify multiple offerors for the 

RFP process (see GPM § 2.4.3), the RFP raised that requirement to three because of the importance 

of ensuring that the awarded contractors have sufficient experience to bear the risk of the managed 

care contract. The DOAS Deputy Commissioner found that “CareSource did not provide evidence 

of experience with three risk-based capitated contracts” (see Denial Decision page 6, footnote 12), 

and, now, CareSource has admitted that its bid was so deficient that it “couldn’t quite check off all 

the boxes” for RFP Mandatory Scored Question No. 9 (see Draft Transcript of May 4, 2016 Oral 

Presentation at 66:9-22). Therefore, the record is clear: CareSource did not satisfy the mandatory 

requirements of RFP Mandatory Scored Question No. 9, and because mandatory requirements 

cannot be waived, as UnitedHealthcare argued at length in its Protest and Appeal, CareSource should 

have been disqualified – and it must now be disqualified – from the competition.  

 

For these reasons, as well as all of those presented by UnitedHealthcare in its Appeal, 

including at the oral presentation, UnitedHealthcare respectfully requests that the Commissioner 

overturn the Deputy Commissioner’s Denial Decision, order DOAS to rescind and reverse the 

NOIA, and require DOAS to either issue a new NOIA that includes UnitedHealthcare as an intended 

awardee or reissue the RFP to properly-qualified offerors and conduct an evaluation required by 

Georgia law. 

 

Respectfully submitted this 6th day of May, 2016. 

 

  
Jeffrey A. Belkin 

Alston & Bird, LLP for AmeriChoice n/k/a  

UnitedHealthcare Community Plan of Georgia, Inc. 

cc: Paul A. Norman, Esq.  


