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RESPONSE OF PEACH STATE HEALTH PLAN, INC. TO

AMERICHOICE OF GEORGIA, INC.’S REQUEST FOR REVIEW

Peach State Health Plan, Inc. (“Peach State”) respectfully submits this Response to

Americhoice of Georgia, Inc. n/k/a UnitedHealthcare Community Plan of Georgia,

Inc.’s (“UnitedHealthcare”) March 4, 2016 Request for Review of the Deputy

Commissioner for Procurement’s March 1, 2016 Denial of UnitedHealthcare’s

Protest and “Supplemental Protest.”1

1 Peach State does not oppose the Commissioner’s consideration of previously filed exhibits. For

all the reasons stated in CareSource Georgia Co.’s Opposition to UnitedHealthcare’s Request for

Judicial Notice, however, Peach State likewise opposes the amorphous request for judicial notice

of DOAS’s records.

mailto:protests@doas.ga.gov


BACKGROUND

Acting on behalf of the Department of Community Health (“DCH”), the

Department of Administrative Services State Purchasing Division (“DOAS”) issued

the above-referenced RFP on February 9, 2015, seeking to contract with up to four

Care Management Organizations (“CMOs”) that would provide services for Georgia

Families (the State’s managed care program for Medicaid), PeachCare for Kids (the

State’s Children’s Health Insurance Program (“CHIP”)), and Planning for Healthy

Babies (“P4HB”) (the State’s Section 1115 Family Planning Waiver program). The

State also sought to award a new contract for the provision of Benefits and Services

for the State’s Medicaid managed care program, Georgia Families 360°, for children,

youth, and young adults in Foster Care or receiving Adoption Assistance, as well as

select youth involved with the Department of Juvenile Justice.

On May 20, 2015, after an extension of the proposal submission deadline, nine

offerors, including Peach State, submitted proposals in response to the RFP. After

several months of review, DOAS issued a Notice of Intent to Award (“NOIA”),

which announced the State’s intention to award contracts to the three incumbent

Georgia Families CMOs, i.e., AmeriGroup Georgia, Peach State, and WellCare, as

well as a non-incumbent CMO, CareSource Georgia. (See Sep. 9, 2015 NOIA,

attached hereto as Exhibit A.) AmeriGroup Georgia is also the apparent winning

offeror for the Georgia Families 360° contract. (Id.)

Pursuant to Section 6.5.4 of the Georgia Procurement Manual (cited herein as

“GPM”), protests related to the NOIA were due no later than September 19, 2015.

DOAS, however, extended the protest period through September 24, 2015. It

expressly declined UnitedHealthcare’s request for a further extension. (See Sep. 18,

2015 Correspondence, attached hereto as Exhibit B (“At this time, DOAS declines

to further extend the protest period. Any protest must be submitted to DOAS no

later than September 24, 2015. DOAS will consider supplemental information

submitted by protesting parties before the close of business on September 28,

2015.”) (emphasis supplied).)

Thus, on September 24, 2015, three unsuccessful offerors, including

UnitedHealthcare, submitted protests. The majority of UnitedHealthcare’s attacks

were focused on successful offeror CareSource Georgia, Inc. (“CareSource”) and

unsuccessful offeror, Humana Employers Health Plan of Georgia, Inc. (“Humana”),

which, respectively, were scored fourth and fifth highest by the Evaluation

Committee, ahead of UnitedHealthcare’s sixth-place finish. Aside from these

targeted attacks, UnitedHealthcare also challenged the overall efficacy of DOAS’s

review, claiming that: (i) DOAS’s scoring methodology was “arbitrary” and



“inconsistent”; (ii) the evaluation methodology was not finalized by the time

proposals were due, and the Evaluation Committee was not finalized by the time

evaluations commenced; (iii) third-party Subject Matter Experts improperly

influenced the evaluation; and (iv) DOAS failed to follow the evaluation process

with respect to checking the references identified by each offeror. (See

UnitedHealthcare’s Sept. 24, 2015 Bid Protest, attached hereto as Exhibit C, at 5.)

Four days later (and notwithstanding DOAS’s earlier refusal to provide

UnitedHealthcare with an extension beyond September 24, 2015 to file its protest),

UnitedHealthcare also submitted a “Supplemental Protest” on September 28, 2015.

Therein, it raised for the first time that the NOIA should be set aside because Peach

State’s E-Verify affidavit had apparently been omitted from its bid packet in alleged

violation of O.C.G.A. § 13-10-91(b)(1). (See UnitedHealthcare’s “Supplemental

Protest,” attached hereto as Exhibit D.)

After receiving lengthy submissions from the parties, the Deputy Commissioner

issued a thorough and well-reasoned denial of the assorted protests on March 4,

2016. Among other things, she determined that reading the first two sentences of

O.C.G.A. § 13-10-91(b)(1) together, the statute should logically be interpreted to

provide that a bid “cannot be considered for award until an affidavit is obtained,”

noting that the statute does not state that a bid “must include an affidavit before a

public employer shall consider a bid for evaluation.” (See Mar. 1, 2016 Protest

Resolution at 7 (emphasis in original).)

For the reasons set forth below, Peach State respectfully submits that the Deputy

Commissioner’s decision should be upheld and that the NOIA should remain in

place.

THE NOIA AND THE DEPUTY COMMISSIONER’S DECISION SHOULD STAND

UnitedHealthcare appears to have abandoned (or, at least, has elected to no longer

emphasize)2 the various challenges contained in its original bid protest. Rather, as it

2 UnitedHealthcare, in footnote 9 of its submission, purports to resurrect “all issues raise [sic] in

our Protest and this Appeal, regardless of the breadth or depth to which an issue has been re-

briefed herein.” Respectfully, that seems improper. See GPM § 6.5.8 (“The request for formal

review must . . . identify any errors in the protest decision as well as the factual and legal grounds

upon which reversal or modification of the protest decision is deemed warranted.”) (emphasis

supplied); see also Hamilton v. Southland Christian School, Inc., 680 F.3d 1316, 1319 (11th 2012) (“A

passing reference to an issue in a brief is not enough, and the failure to make arguments and cite

authorities in support of an issue waives it.”); Roberts v. State, 443 S.E.2d 4, 5 (Ga. Ct. App. 1994)

(waiving argument where appellant “did not enumerate this as error and he cites no authority for

the proposition”).



relates to Peach State, UnitedHealthcare’s sole argument appears to be the one it

introduced in its “Supplemental Protest” after the protest period set by DOAS

expired. That is, UnitedHealthcare argues that an incumbent provider—even one (i)

that indisputably registered and participated in the federal work authorization

program at the time of its bid submission; (ii) that had an E-Verify affidavit on file

with DOAS attesting to such registration and participation at the time of that

submission; and (iii) that, prior to any actual award, had provided another E-Verify

affidavit—must be excluded from an NOIA if a simple clerical mistake caused it to

omit its affidavit from the bid packet. For several reasons, the Deputy Commissioner

was correct to reject that position.

UNITEDHEALTHCARE’S ARGUMENT WAS WAIVED

At the outset, and as Peach State argued in response to UnitedHealthcare’s

“Supplemental Protest,” UnitedHealthcare waived its argument regarding Peach

State’s alleged untimely submission of an E-Verify affidavit by filing a “supplement”

to its protest that was itself untimely.

DOAS required that all protests be filed no later than September 24, 2015. And

while it provided unsuccessful bidders with an additional four days to provide

further information supporting protests submitted by that date, it did not grant the

protestors license to assert previously unasserted positions and arguments after the

protest deadline.3 To the contrary, it explicitly rejected UnitedHealthcare’s request to

extend the protest period through September 28, 2015. (See Exhibit B (“At this time,

DOAS declines to further extend the protest period. Any protest must be submitted

to DOAS no later than September 24, 2015. DOAS will consider supplemental

information submitted by protesting parties before the close of business on September

28, 2015.”) (emphasis supplied).)

As a result, DOAS should determine that UnitedHealthcare waived any issue raised

for the first time in its “Supplemental Protest.” (See e.g., GPM § 6.5.2 (“DOAS

requires a protesting supplier to identify all grounds for protest during the protest

filing period. DOAS, at its discretion, may deem issues not raised in the protest filing

period as voluntarily relinquished by the protesting supplier. After the protest filing

period expires, any grounds for protest voluntarily relinquished by the protesting supplier may not be

3 UnitedHealthcare implicitly acknowledged the impropriety of its “Supplemental Protest” by

filing it separately from an “Initial Protest of Notice of Stay [Supplement]” on the same date. The

latter, which made only non-substantive changes and supplementations to the original

submission, was arguably proper in light of the limited leave granted by DOAS to submit

supplemental information by September 28, 2015. The former, however, was not.



introduced by the protesting supplier at any time during the protest process or any subsequent

litigation.”) (emphasis supplied).) United HealthCare’s appeal as to Peach State should

be dismissed for failure to properly and timely raise the issue

THE DEPUTY COMMISSIONER’S READING OF GEORGIA LAW SHOULD BE SUSTAINED

The central tenet of UnitedHealthcare’s argument is that the Deputy Commissioner

fundamentally misread O.C.G.A. § 13-10-91, which provides, in pertinent part, that:

No public employer shall enter into a contract pursuant to this chapter
for the physical performance of services within this state unless the
contractor registers and participates in the federal work authorization
program to verify information of all newly hired employees or
subcontractors. Before a bid for any such service is considered by a
public employer, the bid shall include a signed, notarized affidavit
from the contractor attesting to the following:

(A) The affiant has registered with and is authorized to use the
federal work authorization program;

(B) The user identification number and date of authorization
for the affiant; and

(C) The affiant is using and will continue to use the federal
work authorization program throughout the contract period.

An affidavit required by this subsection shall be considered an open

public record once a public employer has entered into a contract for

physical performance of services; provided, however, that any

information protected from public disclosure by federal law or by

Article 4 of Chapter 18 of Title 50 shall be redacted. Affidavits shall

be maintained by the public employer for five years from the date of

receipt.

See O.C.G.A. § 13-10-91(b)(1).

Of course, UnitedHealthcare does not dispute that Peach State, at all pertinent times,

has been “register[ed] and [has] participate[d] in the federal work authorization

program to verify information of all newly hired employees or subcontractors.” Id.

Indeed, Peach State’s registration and participation are well documented—supported

both by the public record as it existed at the time Peach State submitted its bid (as an

incumbent provider) and now (by the affidavit Peach State more recently submitted

to DOAS).



Instead, what UnitedHealthcare argues is that DOAS was wrong to even evaluate

Peach State’s bid without an E-Verify affidavit appended to the bid packet itself. But

as the Deputy Commissioner observed, such a reading of the statute presumes that

the “consider[ation]” referenced in the second sentence of subsection (b)(1) relates

to “consideration for evaluation,” rather than “consideration for award.” (See Mar. 1,

2016 Protest Resolution at 7 (emphasis in original).) And it was the latter

construction that she reasoned (correctly) was the more plausible one.

Despite the protestors’ vigorous attempts to malign the Deputy Commissioner’s

interpretation, it makes perfect sense. It harmonizes the first and second sentences

of the subsection in accordance with fundamental principles of statutory

construction. See Ryan v. Commissioners of Chatham County et al., 203 Ga. 730, 731-732

(1948) (“It is an elementary rule of statutory construction that a statute must be

construed in relation to other statutes of which it is a part, and all statutes relating to

the same subject-matter . . . are construed together and harmonized whenever

possible.”); see also Snyder v. State, 283 Ga. 211, 214 (2008) (statutes that “relate to the

same subject matter” must be “construed together”) (citing Mathis v. Cannon, 276 Ga.

16, 26 (2002)). That is, it ensures that the mechanism described in the second sentence

of subsection (b)(1) actually serves as an effective tool to achieve the substantive

purpose set forth in the first: ensuring that the State does not “enter into a contract . . .

unless the contractor registers and participates in the federal work authorization

program to verify information of all newly hired employees or subcontractors.” See

O.C.G.A. § 13-10-91(b)(1) (emphasis supplied). To construe the statutory language

otherwise, as UnitedHealthcare does, would erect an unnecessary bureaucratic

touchstone—untethered to the statutory text that surrounds it—that could act as a

barrier to exclude the most qualified and competitively advantageous bidder (who in

fact does participate in the referenced program) from providing services to the

citizens of the State. The Deputy Commissioner was correct to reject such an

interpretation in favor of one, like the one she adopted, that furthers the manifest

goal of the statute: to ensure that an E-Verify affidavit is present at the point that a

bid is “considered for award.”

SUBSTANTIAL COMPLIANCE SUFFICES

Based on the foregoing, Peach State submits that the Deputy Commissioner’s

construction of the statute is the correct one. But even if the Commissioner or a court

were to determine that the “consider[ation]” referred to in the second sentence

meant “consideration for evaluation” (as opposed to “consideration for award”), such an

interpretation would not end the inquiry. In Georgia, “substantial compliance with

any statutory requirement, especially on the part of public officers, shall be deemed and held



sufficient, and no proceeding shall be declared void for want of such compliance,

unless expressly so provided by law.” See O.C.G.A. § 1-3-1(c); see also Buckler v.

DeKalb County Bd. Of Comm’rs, 299 Ga. App. 465, 466 (2009). And, here, Peach State

at least substantially complied with the law. Not only did it provide a current E-Verify

affidavit related to its bid prior to contracting, but it had already provided such an

affidavit at the time its bid was considered for evaluation (as an incumbent CMO).

UnitedHealthcare’s assertion that DOAS had no ability to acknowledge the prior

affidavit for purposes of O.C.G.A. § 13-10-91(b)(1) is puzzling, especially given the

very subsection of O.C.G.A. § 13-10-91 it relies upon goes on to say that “[a]n

affidavit required by this subsection shall be considered an open public record once a

public employer has entered into a contract for physical performance of services

[and] maintained by the public employer for five years from the date of receipt.” See

O.C.G.A. § 13-10-91(b)(1) (emphasis supplied). Respectfully, why should DOAS not

be able to consider its own “open public records” in the bid evaluation process,

particularly when doing so ensures that the most qualified and competitively

advantageous bidder is awarded the contract?

In an attempt to answer that question in the negative, UnitedHealthcare—which

finished a distant sixth in the evaluation process—directs the Commissioner to a July

1, 2013 letter containing informal advice from an Assistant Attorney General (and

“not [even] an official or unofficial opinion of the Attorney General”) suggesting

that “the practice of obtaining one affidavit for multiple contracts should not be

followed.” (See Exhibit 90 to UnitedHealthcare’s Request for Review at 5 & 6

(emphasis supplied).) But that guidance, which is non-binding, is phrased in the

normative, not the proscriptive. In other words, while a bid “must have an affidavit”

associated with it, the Assistant Attorney General authoring the informal advice did

not say that the State could not consider a prior affidavit in determining whether to

make an award—only that best practice (“should”) was to require a separate affidavit

for each separate award. (Id.) And, far from suggesting that O.C.G.A. § 13-10-

91(b)(1) had created an inflexible and impenetrable wall, the Assistant Attorney

General went on in the very same guidance to describe various instances in which an

E-Verify affidavit would not be required at the time of bid evaluation based on

“[c]ommon sense” and a desire to avoid “absurd result[s.]” (Id. at 3; see also id. at 4

(“Because DOAS would have already obtained an affidavit for the statewide

contract, a state entity entering a purchase order under that contract might not need to

obtain an additional affidavit . . . . When in doubt, the state entity issuing the

purchase order should err on the side of compliance and obtain an affidavit.”)

(emphasis supplied).)



What is more, nothing in O.C.G.A. § 13-10-91(b)(1) or the Security Immigration and

Compliance Act suggests that substantial compliance is insufficient, much less

precludes substantial compliance as a matter of law. See O.C.G.A. § 1-3-1(c)

(“substantial compliance with any statutory requirement, especially on the part of

public officers, shall be deemed and held sufficient, and no proceeding shall be

declared void for want of such compliance, unless expressly so provided by law”)

(emphasis supplied).4 In fact, even when parading through a list of adverse

consequences that could befall DOAS if the Department declined to uphold its

protest (e.g., mandamus actions or sanction awards), UnitedHealthcare is forced to

acknowledge that the statute in question repeatedly references the opportunity to

engage in “remedial action.” See O.C.G.A. § 50-36-3(g), (h) & (j). Nothing in the law

suggests that remedial action could not involve, e.g., a requirement that DOAS verify

that a vendor was in fact registered and participating in the federal work

authorization program even after awarding a contract. But, regardless of what

“remedial actions” might be deemed appropriate, the mere fact that remedial action

exists as part of the statutory scheme cuts against the suggestion that only strict

adherence to the statute in the first instance is permissible. The ability to “cure”

perceived violations, even after they have occurred, was expressly contemplated by

the Georgia Legislature. Plainly, if after-the-fact remediation is possible, then the

Code, construed as a whole, cannot be read to preclude substantial compliance with

the law before an award occurs.

Simply put, the Deputy Commissioner’s construction of O.C.G.A. § 13-10-91(b)(1)

is the correct one. But even if one were to conclude otherwise, that alternative

conclusion would not require the exclusion of Peach State from an eventual award of

the contract so long as it substantially complied with the law. Here, it did. That

suffices. See O.C.G.A. § 1-3-1(c).

THE GEORGIA PROCUREMENT MANUAL DOES NOT COMPEL A CONTRARY RESULT

In many ways, the resolution of the statutory construction question disposes of the

remainder of UnitedHealthcare’s arguments. UnitedHealthcare simply assumes that

4 UnitedHealthcare attempts to avoid the application of substantial compliance by arguing that it

is unavailable “where a statute is plain and susceptible of but one natural and reasonable

construction.” (See UnitedHealthcare’s Request for Review at 10 n.40.) Here, however, it can

scarcely be said that O.C.G.A. § 13-10-91(b)(1) is so free from ambiguity that it displaces the rule

of statutory interpretation embodied in O.C.G.A. § 1-3-1(c). Regardless of whether

UnitedHealthcare ultimately believes that the Deputy Commissioner’s interpretation of O.C.G.A.

§ 13-10-91(b)(1) is the most compelling interpretation of the statute, she has clearly identified at

least two plausible constructions.



O.C.G.A. § 13-10-91(b)(1) forbids consideration of an E-Verify affidavit (i) that is

part of the public record before the bid is received or (ii) that is tendered after the

bid (but prior to an award). And, construing the GPM and the RFP to carry forward

that requirement, UnitedHealthcare concludes that the Deputy Commissioner’s

resolution of its protest necessarily violated not only the Georgia Code, but also non-

waivable provisions of the GPM and RFP as well.

As shown above, however, the foundation of that argument is misplaced. And if the

Deputy Commissioner’s decision is consistent with O.C.G.A. § 13-10-91(b)(1) (and it

is), then nothing in the GPM or the RFP suggests that her decision should be

overturned.

To begin with, and as the Deputy Commissioner noted, at the time the RFP closed,

the GPM contemplated the submission of an E-Verify affidavit only in the context

of public works projects. Consequently, the GPM cannot be read to impose an

independent bar to consideration of Peach State’s bid, which did not involve such a

project. It is only by (i) assuming that the operative iteration of the GPM

independently mandated the submission of an E-Verify affidavit at the time of bid

submission (albeit only for public works projects), and (ii) then grafting a legislative

change to the underlying statute onto that purportedly independent mandate, that

UnitedHealthcare arrives at the conclusion that the GPM erected an extra-statutory

bar to consideration of Peach State’s bid. Peach State is unaware of any authority

that would permit such a selective amalgamation of the law and the Procurement

Manual to disqualify a bidder. Stated differently, if neither O.C.G.A. § 13-10-91(b)(1)

nor the applicable iteration of the GPM independently prohibited consideration of

Peach State’s bid, then combining the two cannot disqualify Peach State, either.

But putting that aside, Peach State struggles to understand UnitedHealthcare’s

assertion that the GPM imposed a unique requirement that E-Verify affidavits only

be considered if made part of a bid packet. Rather, and reading the cited provision of

the GPM as a whole, it seems far more consistent with the Deputy Commissioner’s

interpretation that the affidavit must be received prior to consideration for award, not

simply prior to consideration for evaluation. After all, Section 3.5.13 of the GPM

provides:

All state entities are required to obtain such signed and notarized

affidavits from suppliers prior to entering into any contract involving the

supplier’s physical performance of services within the state of

Georgia. A supplier must submit the affidavit to be eligible for contract

award.



(emphasis supplied).

And, regardless, the GPM ultimately makes clear that if a supplier fails to “submit[ ]

a signed and notarized Immigration and Security Form[,]” the consequence is that it

is deemed “[n]on-responsible,” not non-responsive. (See GPM at Table 4.8(5).) DOAS

clearly has discretion in that regard; “responsibility or non-responsibility will be

determined by the State on a case by case basis taking into consideration the unique

circumstances of each individual procurement.” (See Georgia Vendor Manual § 6.3.)

Lest there be any doubt, moreover, Georgia law and the GPM itself provide that the

State retains the right to waive “minor informalities” and “administrative

requirements.” See R.D. Brown Contractors, Inc. v. Board of Education of Columbia County,

280 Ga 210 (2006) (“It is not the case that every provision in an invitation for bids

must be strictly followed; a governmental entity retains its statutorily granted power

to waive technicalities.”); GPM § 4.7.1. “[W]ithout some degree of discretion, ability

to allow deviation, and innate flexibility embedded in the procurement process, the

process would be unmanageable.” (See May 30, 2014 Letter, attached as Exhibit E,

at 1 n.1.)

Thus, all other arguments aside, DOAS and the Deputy Commissioner had

discretion to waive purported imperfections regarding the time and manner in which

Peach State provided its E-Verify affidavit(s).

CONCLUSION

For all the foregoing reasons, Peach State submits that the results of the Evaluation

Committee’s review, the NOIA, and the decision of the Deputy Commissioner

should stand.

Respectfully submitted this 11th day of March, 2016, by:

ARNALL GOLDEN GREGORY LLP

Edward A. Marshall
Daniel M. Formby
J. Ryan Hood
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GEORGIA DEPARTMENT OF ADMINISTRATIVE SERVICES
STATE PURCHASING DIVISION

In the Matter of

AMERICHOICE OF GEORGIA, INC.,
N/K/A UNITEDHEALTHCARE
COMMUNITY PLAN OF GEORGIA, INC.,

Protestor.

GEORGIA DEPARTMENT OF
ADMINISTRATIVE SERVICES,

Agency.

DOAS File: _______________

Attn: Assistant Commissioner-Procurement
State Purchasing Division
Department of Administrative Services
200 Piedmont Ave., SE, Suite 1308
West Tower, Atlanta, Georgia 30334-9010
Facsimile: (404) 657-8444
Email: protests@doas.ga.gov

PROTEST AND NOTICE OF STAY

Americhoice of Georgia, Inc., n/k/a UnitedHealthcare Community Plan of
Georgia, Inc. (“UnitedHealthcare”), is one of nine health care insurance carriers in the
State of Georgia that submitted a proposal in response to Request for Proposal No.
41900-DCH0000100 entitled Georgia Families & Georgia Families 360º Care
Management Organization (“Georgia Families RFP” or “RFP”). UnitedHealthcare
respectfully protests the Department of Administrative Services State Purchasing
Division’s (“DOAS”) Notice of Intent to Award the Georgia Families Care Management
Organization (“GAFamilies CMO”) portion of the Georgia Families RFP to Amerigroup
Georgia, CareSource Georgia, Peach State Health Plan, Inc., and WellCare (the
“NOIA”), as is more specifically set forth herein:

PROTESTOR: Americhoice of Georgia, Inc., n/k/a UnitedHealthcare
Community Plan of Georgia, Inc.
Attn: Paul A. Norman, Esq.
Associate General Counsel
UnitedHealthcare
3720 Davinci Court, 3rd Floor
Norcross, Georgia 30092
Telephone: (770) 582-4193
Email: paul.norman@uhc.com
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REPRESENTATIVE: Jeffrey A. Belkin, Esq.
Deborah Cazan, Esq.
Erica E. Harrison Arnold, Esq.
Alston & Bird, LLP
One Atlantic Center
1201 West Peachtree Street
Atlanta, Georgia 30309-3424
Telephone: (404) 881-7388
Facsimile: (404) 253-8482
Email: jeff.belkin@alston.com

Jessica L. Sharron, Esq.
Alston & Bird, LLP
333 S. Hope Street
Los Angeles, CA 90071
Telephone: (213) 576-1164
Facsimile: (213) 576-1100
Email: jessica.sharron@alston.com

SOLICITATION: eRFP No. 41900-DCH0000100
State Entity: Georgia Department of Community Health
Issuing Officer: Dana Harris
Telephone: (404) 657-4322
Facsimile: (404) 651-6880
Email: Dana.Harris@Doas.Ga.Gov

PROTESTOR: UnitedHealthcare is an aggrieved supplier with standing to
challenge the NOIA dated September 9, 2015, pursuant to
which DOAS, on behalf of DCH, announced the State of
Georgia’s intent to award Georgia Families Care
Management Organization contracts to Amerigroup Georgia,
CareSource Georgia, Peach State Health Plan, Inc., and
WellCare (collectively, the “Apparent Successful Offerors”).

UnitedHealthcare is an actual offeror who has been adversely
impacted by the NOIA and whose direct economic interest
has been affected adversely by DOAS’s actions as stated
herein. Consequently, UnitedHealthcare is an aggrieved
supplier/interested party within the meaning of Section 6.5.1
of the Georgia Procurement Manual (“GPM”) for purposes
of this Protest.

TIMELINESS: On September 9, 2015, DOAS/DCH published the NOIA.
On September 15, 2015, DOAS issued a notice extending the
protest deadline to September 24, 2015. This Protest is being
filed no later than September 24, 2015. This Protest,
therefore, is timely.
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RELIEF REQUESTED: 1. Immediate stay of award and execution of the
GAFamilies CMO contracts to the Apparent Successful
Offerors as required by GPM §§ 6.2.2.1 and 6.5.5 and
Section 1.3 of Attachment A to the Georgia Families RFP;

2. Immediate review of the NOIA by the DOAS State
Purchasing Division Assistant Commissioner, pursuant to
GPM §§ 6.3.3 and 6.5.5;

3. Revision or Cancellation of the NOIA pursuant to
GPM § 6.5.6;

4. Re-evaluation and re-award of the Georgia Families
RFP with respect to the GAFamilies CMO portion of the
solicitation, pursuant to GPM § 6.5.6; and

5. Such other and further relief as appropriate, including
cancellation and reissuance of the GAFamilies CMO portion
of Georgia Families RFP.

I. BACKGROUND

Americhoice of Georgia, Inc., n/k/a UnitedHealthcare Community Plan of
Georgia, Inc. (“UnitedHealthcare”), is one of the premier health benefits administrators
and service providers in the United States. It is one of nine health care insurance carriers
in the State of Georgia who submitted a proposal in response to the Georgia Families &
Georgia Families 360º Care Management Organization Number 41900-DCH0000100
(“Georgia Families RFP” or “RFP”), which is the subject of this Protest.

For more than 30 years, UnitedHealthcare has realized its mission of helping
people live healthier lives by working with public programs in 23 states across the
country and by designing effective solutions for more than 5.1 million Medicaid and
CHIP members. In Georgia, UnitedHealthcare has maintained a longstanding and
multifaceted presence and commitment to serving the citizens of this State. Currently,
UnitedHealthcare covers over 1.1 million Georgians: 755,000 commercial members,
359,000 Medicare members, 2,300 Military & Veterans members, and 4,800 Disaster
Supplemental Nutrition Assistance Program (D-SNP) members statewide. Additionally,
year-to-date (2015), UnitedHealthcare’s local D-SNP team has completed more than
1,200 home visits, with an additional 885 clinical telephonic visits; they have identified
opportunities to improve members’ understanding of managing chronic conditions, and
have completed Advanced Illness training to increase awareness and response to member
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advance care planning needs/issues. With this foundation, UnitedHealthcare is deeply
committed to providing further services to the State and its members.

A. The Procurement

Over 1,306,708 members are currently enrolled in the Georgia Department of
Community Health’s (“DCH”) Georgia Families program,1 the majority of whom reside
in Georgia. Because the Georgia Families program requires almost everyone enrolled in
Medicaid or PeachCare for Kids® to enroll also in Georgia Families, with limited
exclusions,2 the population of members likely to enroll in the Georgia Families program
beginning in 2015 is as high as 1.7 million to 1.8 million people.3

In anticipation of such growth, and with the State’s current managed care
contracts nearing expiration, DCH endeavored to enter into new contracts for the
provision of Benefits and Services for Georgia Families (the State’s managed care
program for Medicaid), PeachCare for Kids® (the State’s Children’s Health Insurance
Program (CHIP)), and Planning for Healthy Babies (P4HB) (the State’s Section 1115
Family Planning Waiver program). The State also intended to award a new contract for
the provision of Benefits and Services for the State’s Medicaid managed care program,
Georgia Families 360°, for children, youth and young adults in Foster Care or receiving
Adoption Assistance and select youth involved with the Department of Juvenile Justice.
Consequently and as an initial step, on November 10, 2014, the Georgia Department of
Administrative Services (“DOAS”), on behalf of DCH, issued an electronic Request for
Qualified Contractors identified as eRFQC No. ES-RFQC-40199-465 (the “RFQC”) in
order to prequalify offerors interested in providing these services. Thereafter, on
December 15, 2014, DCH and DOAS deemed UnitedHealthcare qualified to submit a
proposal for the then-forthcoming Georgia Families RFP.

On February 9, 2015, DOAS, acting on behalf of DCH, issued the Georgia
Families RFP. The Georgia Families RFP contemplated the award of two contracts, one
with up to four (4) qualified offerors for the Georgia Families Care Management
Organization (“GA Families CMO”) portion of services, and a separate contract with a
single offeror for the Georgia Families 360º Care Management Organization

1 The Request for Qualified Contractors (“RFQC”), the pre-qualification round of the Georgia Families
RFP, states that as of June 2014, enrollment for Georgia Families totaled 1,306,708 members and
enrollment for Georgia Families 360º totaled 22,820 members. (RFQC § 1.1.1) The Georgia Families RFP
states that as of November 2014, enrollment for Georgia Families totaled 1,304,079 members and
enrollment for Georgia Families 360º totaled 23,386 members. (Georgia Families RFP Attachment C,
Table 1, at page 4)
2 See Georgia Families website, available at http://www.georgia-
families.com/GASelfService/en_US/news.htm#who; RFP Attachment A §§ 1.1.2 and 1.1.3.
3 See for example Medicaid.gov estimating that Georgia’s March 2015 Total Medicaid & CHIP preliminary
enrollment is 1,728,540, approximately a 12.6% increase from mid-late 2013 average enrollment (available
at http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-State/georgia.html); compared to
Georgia Health News, Enrollment for Medicaid, PeachCare Hits New High (Aug. 2013), publishing that
“Georgia enrollment in Medicaid and PeachCare has jumped to 1.8 million” (available at
http://www.georgiahealthnews.com/2013/08/enrollment-medicaid-peachcare-hits-
high/#sthash.do1dnT7u.dpuf).
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(“GAFamilies360 CMO”) portion of services.4 Proposals from interested offerors were
due on or before May 20, 2015. DOAS received proposals from fourteen interested
offerors and scored proposals from nine offerors: UnitedHealthcare, Amerigroup Georgia
(“Amerigroup”), AmeriHealth Caritas, CareSource Georgia (“CareSource”), Peach State
Health Plan, Inc. (“Peach State”), WellCare, Humana Employers Health Plan of Georgia
(“Humana”), Molina Healthcare, Inc., and Gateway.

B. The Notice of Intent to Award and Protest

On September 9, 2015, DOAS published a Notice of Intent to Award the GA
Families CMO contracts to Amerigroup, CareSource, Peach State, and WellCare
(collectively, the “Apparent Successful Offerors”), and the GAFamilies360 CMO
contract to Amerigroup. This Protest relates solely to the Notice of Intent to Award the
GA Families CMO contracts (the “NOIA”).

Ordinarily, any protest to a notice of intent to award must be filed no later than
ten (10) days following its posting, in this case by September 19, 2015, pursuant to
Section 6.5.4 of the Georgia Procurement Manual (“GPM”). However, on September 15,
2015, DOAS extended the protest deadline to September 24, 2015. This Protest is being
filed no later than September 24, 2015, and therefore is timely.

II. GROUNDS OF PROTEST

As demonstrated below, the NOIA announcing the GA Families CMO contracts
to the Apparent Successful Offerors must be rescinded for a number of independent
reasons. First, documents produced by DOAS demonstrate that the evaluation process
employed to determine the Apparent Successful Offerors was materially flawed for
several reasons. DOAS’s scoring methodology was arbitrary and inconsistent; the
evaluation methodology was not finalized by the time proposals were due, and the
Evaluation Committee was not finalized by the time evaluations commenced, contrary to
Georgia law; third-party Subject Matter Experts improperly and unlawfully influenced
the evaluation; and DOAS abandoned the established evaluation process by failing to
check each reference identified by each offeror, also in violation of Georgia law.
Independently and in the aggregate these issues undermined the entire evaluation process
and warrant cancellation of the NOIA.

Second, Humana and CareSource failed to meet all mandatory requirements of the
RFP and of the RFQC, namely with respect to identifying sufficient client references that
met the cumulative minimum lives required by the RFQC and RFP, and therefore should
have been deemed nonresponsive and disqualified from any further proposal evaluation.

Third, UnitedHealthcare was arbitrarily and irrationally under-scored (and
CareSource and Humana over-scored) on several individual evaluation criteria during the
evaluation process, such that after properly adjusting for these scoring errors and
considering the other errors in evaluation noted above, it is clear that UnitedHealthcare

4 Georgia Families RFP Attachment A § 1.1.
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was one of the top four offerors, should have been identified as within the competitive
range for highly scored proposals, and should be selected as a successful offeror for
contract award.

Finally, as a result of significant delays in producing documents related to the
RFQC process and the Georgia Families RFP procurement, on September 18, 2015,
DOAS, through its Assistant Commissioner and General Counsel, issued a letter
notifying UnitedHealthcare and other offerors that DOAS will consider supplemental
information submitted to DOAS by protesting parties by close of business on September
28, 2015.5 UnitedHealthcare therefore reserves all rights to supplement this Protest,
including adding additional protest grounds, on or before close of business on September
28, 2015 pursuant to DOAS’s notice and pursuant to Section 6.5.2 of the GPM.6

A. The Evaluation Process Was Materially Flawed

Based on the information made available by DOAS and DCH to
UnitedHealthcare to date, including email correspondence and evaluation documents, it is
apparent that the evaluation of proposals was replete with inconsistencies and defects
from the very start. The flawed process calls into question the reliability, impartiality and
fairness of the evaluation process and, therefore, the accuracy of the results of this
procurement. These defects ranged from illogical scoring and insufficient instruction of
the evaluators, to a complete failure by DOAS to conduct the evaluation process in
accordance with established state procurement law.

As an initial matter, the allocation of points lacked reason. The GA Families
CMO portion of the RFP was comprised of 107 scored questions totaling 700 points, with
the point value per question ranging from 2 to 15 points. The amount of points assigned
to each question, however, is arbitrary and fails to take into consideration the relative
importance of the issue addressed. For example, only 3 of 700 points were assigned to
assessing the financial viability of the offeror and its material subcontractors, combined.
Further, only 4 points were assigned to past history of similar size and scope (again of
both offeror and subcontractors) and only 5 points to past investigations and claims of
fraud. In other words, DOAS allocated only 12 of 700 points, or approximately 1.8%, to
whether the offeror has any managed care experience or references to attest to its ability
to perform the required services, and only .4% (3 of 700 points) of the total points to the
financial viability of the company and its material subcontractors.

Further, the failure of DOAS to consider thoughtfully the relative weight and
importance of issues and to provide such guidance to the evaluators also adversely
affected how certain questions were scored. For example, Mandatory Scored Question
15 asks whether there have been any debarments, suspensions, regulatory actions, or
sanctions against the offeror or material subcontractor in the past five years. The scoring

5 See Email from Rebecca Sullivan to Jeff Belkin dated September 23, 2015, 2:08 p.m.
6 GPM § 6.5.2, Form of Protest, states “Supporting exhibits, evidence or documents to substantiate any
claims unless not available within the filing time (in which case the supplier must proceed to file the protest
when the filing period identified below, but state the expected availability of the material)”.
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guide provided to the evaluators – i.e. an internal version of “Attachment G”, the
Evaluation Methodology document – states that evidence of one scenario (e.g.
debarment, sanction, regulatory action) warrants a score of “good”, two scenarios equates
to a score of “adequate”, and a greater number of scenarios would be either “marginal” or
“poor”. However, the guidelines are completely silent as to how to account for the
severity of the “scenario”. In other words, an offer with two very minor infractions
would receive a score of “adequate” while a company previously debarred as a result of
fraud against the government would receive a score of “good”. By way of further
example, here, UnitedHealthcare reported several insignificant infractions resulting in
very minor resolved issues and as a result for Question 15 was scored “adequate” by
three reviewers and “poor” by one.7 By comparison, CareSource, who recently agreed to
pay $26 million and enter into a Corporate Integrity Agreement with the Department of
Health and Human Services to settle allegations of Medicaid fraud in its one and only
large client-relationship as a prime contractor, was scored “adequate” by three reviewers
and “good” by one on the very same question.8 This too is illogical.

Further still, DOAS’s instructions to the evaluators regarding how to score multi-
part questions was also deficient in that DOAS offered no guidance as to how to allocate
points between them. For example, Mandatory Scored Question 9, which is worth 4
points, requires information related to the offeror in subpart a, and information related to
the material subcontractors in subpart b. However, Attachment G does not clarify
whether the points should be evenly distributed between them, or whether the
information related to the offer should be weighted more heavily. While standing alone,
this issue may not materially impact the result of the procurement. Nonetheless it is
further indicative of the lack of consistency that permeated this entire process.

Additionally, DOAS also violated Georgia public contracting law, as reflected in
the clear and unambiguous terms of the GPM, by (1) failing to finalize the Evaluation
Methodology by the date of the proposals and failing to finalize the Evaluation
Committee prior to commencement of the evaluation of proposals; (2) misusing Subject
Matter Experts in conducting the validation process, which ultimately resulted in their
unlawful and imbalanced influence of evaluators’ scoring; and (3) failing to conduct
reference checks for every reference identified by every offeror, contrary to the explicit
terms of the RFP. Such glaring errors in process cannot be ignored, and warrant
cancellation of the NOIA and a complete re-evaluation of proposals.

1. The Evaluation Committee Was Improperly Reduced from Eight
Evaluators to Four Evaluators in Violation of Georgia Law

One of the most critical components of the evaluation process is the establishment
of the team of individuals who are actually tasked with evaluating proposals. Here, this
critical component was seriously flawed because DOAS failed to ensure that the
Evaluation Committee was finally established before the evaluation process commenced,

7 See CMO Master Technical Evaluation Template, Americhoice, Question 15.
8 See CMO Master Technical Evaluation Template, CareSource, Question 15.
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which is a prophylactic requirement of Georgia’s public contracting laws for which there
is no discretion.

Pursuant to the express terms of the GPM, the composition of the Evaluation
Committee must be settled before the start of evaluations:

Ideally, the members of the evaluation committee should be selected prior
to the public posting of the RFP as best practice is to gain their input on
the requirements stated in [the] solicitation and to ensure their
understanding of the RFP requirements; however, at a minimum, the
evaluation committee members must be finalized before the state entity
begins evaluating proposals.9

Here, the records produced by DOAS clearly reflect that when the State began evaluating
proposals there were eight evaluators on the Evaluation Committee. Ultimately,
however, that number was reduced to only four. This is a clear violation of Georgia law.
In fact, based on the records made available to UnitedHealthcare, the composition of the
Evaluation Committee was in a state of flux throughout the entire evaluation process.

For example, an email from May 26, 2015 – i.e. one day before the initial kick-off
meeting to begin evaluations – indicates that, at that time, the “Evaluation Team
Members” consisted of the following eight individuals:

1. Ms. Wiant
2. Ms. Rhodes
3. Ms. Bond
4. Ms. Branning
5. Ms. Butler
6. Dr. Carson
7. Ms. Lindsey
8. Mr. Solomon10

However, on June 24, 2015, Mr. Walker of DCH emailed Mr. Solomon and explained
that “we are still revisiting the CMO RFP evaluators and would like you to serve as a
Subject Matter Expert for the Member Services section.”11 In other words, nearly a
month after the initial kick-off meeting, and well into the evaluation process, Mr.
Solomon was removed from the Evaluation Committee, and DCH admitted that the
Evaluation Committee was still not finalized.

Moreover, in or around late June 2015, Dr. Carson also ceased being a member of
the Evaluation Committee, apparently due to an inability to meet DOAS’s very
compressed review deadline.12 By July 8, 2015, the Evaluation Committee had dwindled

9 GPM § 3.5.8.3.
10 See Email from Terri Branning dated May 26, 2015.
11 See Email from Shawn Walker to Randall Solomon dated June 24, 2015 (emphasis added).
12 See Email from Janie Carson to Commissioner Clyde Reese dated June 23, 2015.
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even further to just four evaluators – Ms. Wiant, Ms. Rhodes, Ms. Bond, and Ms. Butler
– although it is unclear from the available records why Ms. Branning and Ms. Lindsey
were relieved of this obligation.13

DOAS/DCH’s failure to finalize the Evaluation Committee by the time
evaluations began was a clear violation of Georgia procurement laws for which there is
no discretion, and an obvious indication of the breakdown in process that pervaded the
entire procurement.14 The fact that just two weeks before the validation process of
offerors scores it still was not clear to DOAS which evaluators would be participating in
validation and ultimately providing the scores to determine the winning bidders,
demonstrates a complete lack of consistency and uniformity that is required to ensure a
fair, thorough, and rational evaluation.15 Had DOAS followed the GPM, it would have
allotted more time to allow all 8 original members to complete their review. Given the
dramatic differences between the 4 remaining reviewers’ scores – two had Americhoice
as an awardee, two had CareSource in 6th and 7th place, and two others had WellCare and
Peach State tied for 6th – it is almost certain that a different scoring would have resulted.
Consequently, because of this material violation, the NOIA should be cancelled, and all
nine proposals re-evaluated, as set forth in section 6.5.6 of the GPM.

2. The Subject Matter Experts Exceeded Their Authority and Provided
Improper Input During the Validation Process

DOAS’s inconsistent and improper use of Subject Matter Experts (“SMEs”)
further tainted the evaluation process by allowing SMEs to participate actively in
validation and offer quantitative scoring input to the four evaluators. Neither the Georgia
Families RFP nor the GPM allows third parties to influence the evaluation process in this
manner.

13 See Email from Shawn Walker to Dana Harris and Arnita Watson, dated July 8, 2015.
14 Indeed, the GPM is also crystal clear that “[n]o changes to either the solicitation or the evaluation criteria
may be made after the closing date and time of the solicitation.” GPM § 5.6 Step 5. GPM Table 4.6
reiterates that rule listing “Change the evaluation or scoring criteria” as a clear and unequivocal “DO
NOT”. On May 20, 2015, proposals were due. However, on that date, the Evaluation Methodology
document – at times referred internally to “Attachment G” – was still in flux. In fact, there is a version
circulated on May 27, 2015 (the day of the evaluators’ kick-off meeting) by Dana Harris to Arnita Watson
that contains questions, comments and concerns about those criteria for numerous questions. See email
from Arnita Watson to Dana Harris dated May 27, 2015 (attaching “Attachment G_Scoring Evaluation
Guidelines_Final_5 13.15v.3.xls” and commenting, “This is the last version I received.”). It does not
appear to have been updated until, at the earliest June 1, 2015. See email from Dana Harris to all
evaluators and (apparently) SME’s dated June 1, 2015 (attaching “Evaluation Methodology.xlsx”). Even
then, there is no criteria provided for Question 80, which suggests that the document may have changed
again after June 1. Regardless, however, these changes, demonstrating that the evaluation plan was in flux
on May 20, 2015, are a clear violation of the GPM. The purpose of that prohibition is to ensure that the
evaluation criteria are not changed once the State is in possession of the offerors’ proposals.
15 Additionally, because the number of evaluators was reduced from eight to four, the amount of weight
given to each of the four evaluator’s scores was far greater that DOAS ever intended – i.e. 25% rather than
12.5% of the total score. By including just four instead of eight evaluator scores in the final scoring,
DOAS created a situation in which instances of irrational variations in scoring, were not balanced out and
instead materially impacted the scores for certain questions, such as those discussed in this Protest.



10

The GPM sets forth a step-by-step overview of the technical evaluation process,
from the kick-off meeting to contract negotiation and, finally, to award. With respect to
third parties, the GPM is clear that while third-party consultants can be utilized during the
evaluation process, their involvement is strictly limited: “[The] issuing officer may
facilitate the use of prescreened third party consultants for assistance in answering
questions from the evaluation committee but [] such consultants cannot score proposals
without SPD’s prior approval.”16 Here, the records made available to UnitedHealthcare
demonstrate that the SMEs played a far more active role in the evaluation than is
permitted, and did so in a manner that was inconsistent and arbitrary, and that
undermined the integrity of the entire evaluation process.

The records produced to UnitedHealthcare demonstrate that DOAS failed to
clearly define the role of SMEs in the procurement, instead impermissibly blurring the
line between evaluator and SME throughout the entire process.17 Indeed, as noted above,
Mr. Solomon began as an evaluator, but was then inexplicably changed to an SME just
two weeks before validation.18 Similarly, Ms. Lindsey began as an evaluator, and then
also became an SME during the course of the evaluation process.

Further, the Issuing Officer, Dana Harris, drew little distinction between the
evaluators and the SMEs during evaluation, and in fact expressly instructed both groups
to review and score the proposals. In an email from Ms. Harris to the SMEs, Ms. Harris
readily acknowledges this point. She states that she previously instructed the SMEs
during the kick-off meeting to “complete the review of all proposals and upload
completed results into SharePoint” and to “hold availability for the week of July 13th for
participating in validation meetings.”19 Further, Ms. Harris also emailed many, if not all,
of the SMEs and told them to “[r]eview the supplier responses, complete the scoring
sheet and place the completed sheet in your folder.”20 In other words, the Issuing Officer
instructed the SMEs to score the offerors’ proposals, in direct violation of the GPM.

Based on the above-referenced instructions from Ms. Harris, several SMEs did (as
instructed) in fact complete scoring sheets for the offerors by providing substantive
written comments, without adjectival or numerical scores,21 while others gave the
offerors actual adjectival and/or numerical scores as if they were members of the
Evaluation Committee.22 This degree of involvement is clearly not permitted by and
violates non-discretionary prohibitions contained within the GPM.

16 GPM, Table 4.9 (emphasis added).
17 Indeed, as noted above, Randall Solomon began as an evaluator but was then inexplicably changed to an
SME just two weeks before validation, and, similarly, Suzanne Lindsey began as an evaluator and then
later became an SME without any apparent justification for the change.
18 See email from Shawn Walker to Randall Solomon (et al.) dated July 7, 2015.
19 See email from Dana Harris dated July 8, 2015.
20 See emails from Dana Harris to Natalie Towns, Marcey Alter, Christine Greene, and Jonathan Duttweiler
dated June 2, 2015. All such individuals have been identified by DOAS as SMEs (emphasis added).
21 See, for example, SME Feedback Forms for Americhoice/UnitedHealthcare from Marcey Alter, Geralda
Hines, Christine Green, Daphanie Keit.
22 See, for example, SME Feedback Forms for Americhoice/UnitedHealthcare from Randall Solomon,
Suzanne Lindsey, Terri Hodges, and Waverly Wesson.
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Moreover, although the records identify as many as eighteen SMEs that were
involved in the procurement, DOAS has produced written comments for only ten. Based
on the information produced that relates to those ten SMEs, the questions arises: how
and to what extent did the other eight SMEs communicate their “feedback” to the
evaluators and influence the scoring? Or, did those SMEs provide any feedback at all?
Regardless, it is evident from the information produced that there was no clear process in
place (or instruction given) to ensure that every SME followed the same protocol and that
every proposal received the same degree of review. In fact, it is important to note that
one SME, Suzanne Lindsey, conducted a full scoring evaluation of Amerigroup’s
proposal, but limited her review and scoring of the other offerors’ proposals to just the
GA Families 360 CMO questions.

Finally, although the SMEs should not have provided any scoring information to
the evaluators, and instead served only in the limited capacity as references to answer
specifically targeted questions, if DOAS intended to expand the role of the SMEs, at the
very least it should have ensured that every SME provided the same degree of feedback,
on the same form, for every offeror, and to each evaluator. This did not happen, and the
lack of consistency materially tainted the entire process. Indeed, DOAS’s own training
materials emphasize that the evaluation process must be consistent and fair; meaning that
DOAS must “treat[] all evaluation activities in the same manner” and “treat[] all
evaluated Suppliers within the specified guidelines.”23

Because DOAS’s use of the SMEs violated the GPM and was inconsistent and
arbitrary, the evaluation process was materially flawed and the NOIA should be
cancelled, and all nine proposals re-evaluated, as set forth in section 6.5.6 of the GPM.

3. DOAS Failed to Contact Each and Every Offerors’ Reference and Record
Those Contacts as Required by the GPM

Pursuant to the terms of the RFP, each offeror was required to provide a minimum
of three different client references and a minimum of three different client references for
each material supplier.24 When references are provided in a proposal, the GPM requires
DOAS and/or the Evaluation Committee to perform reference checks and contact all
identified references:

All provided client references must be contacted by the issuing officer
and/or one or more members of the evaluation committee and verified as
part of the evaluation process. . . . Responses from references must be
documented in writing, submitted to the issuing officer for record
purposes and then shared with each evaluation committee member. . . .
In the event points were reserved to score client references as part of an
RFP or scored RFQC, the evaluation committee must evaluate the

23 See DOAS training materials.
24 See RFP Mandatory Question 9.
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responses to the identified reference questions using the predefined
scoring method and allocated points.25

Here, although all of the offerors included references in their proposal, DOAS has not
produced evidence demonstrating that each and every reference was contacted during the
evaluation process, which is a non-discretionary requirements of the GPM. Indeed, while
some outreach to references has been located, the records do not reflect that DOAS
reached out to all identified references, or that all references provided an adequate
response. This kind of tepid adherence to the GPM’s requirements is insufficient and is
another example of the complete breakdown of the evaluation process.

Even more significantly, DOAS’s failure to check all references prevented the
evaluators from verifying important information about the offerors’ experience. For
example, Humana listed Humana Health Plan of Puerto Rico, Inc. as a reference in its
Attachment M to its response to Mandatory Scored question number 9, and stated that the
term of the contract is January 2006 to the present. This information is inconsistent with
Humana’s response to Mandatory Scored question number 7, in which Humana notes that
“[u]ntil recently, Humana also provided Medicaid Medical benefits to more than 400,000
members in Puerto Rico . . . .”26 As discussed in greater detail below, this inconsistency
is material to whether Humana’s proposal should have even been considered by the
evaluators at all. DOAS could have clarified this inconsistency, and verified Humana’s
response by discussing this issue with the listed reference for Humana Health Plan of
Puerto Rico, Inc. – Sandra Pena, Deputy Director, who likely would have indicated that
Humana last had over 400,000 members in 2013, when its contract was terminated for
three regions, and only a small Medicaid-related business continued for Humana in
Puerto Rico thereafter, until present. However, DOAS has not produced a single
document evidencing communications from Ms. Pena.

B. DOAS and/or DCH has Evaluated the Georgia Families RFP Illegally and
Outside of Georgia Procurement Law

1. The Georgia Families RFP Required Offerors to Meet Minimum
Qualifications to Be Deemed Responsive and Scored, But the Evaluators
Did Not Apply Minimum Qualifications to CareSource and Humana

Each offeror was required to provide full and complete responses to and meet the
minimum requirements of all mandatory questions and all mandatory scored questions to
be deemed “responsive, responsible and eligible for award” of the GA Families CMO
portion of the Georgia Families RFP.27 First, the proposals were to be reviewed for
administrative adherence to the submission deadline and for completeness.28 Second, the
mandatory questions and the mandatory scored questions were to be evaluated on a
pass/fail basis to determine which offerors, if any, must be disqualified from the

25 GPM § 5.6.5.1 (emphasis added).
26 Emphasis added.
27 RFP Attachment A §§ 4.3, 4.4.
28 RFP Attachment A § 6.1.
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procurement because of a failure to meet basic requirements. “To be considered
responsive, responsible and eligible for award,” all questions identified as mandatory and
mandatory scored must be passed.29 Only offerors who satisfied the requirements or
whose proposals contained “immaterial” deviations from mandatory requirements would
be permitted to advance to the third evaluation.30 The third evaluation consisted of
technical scoring “in accordance with the point allocation” of 1,000 possible points
between mandatory scored responses for the GAFamilies CMO portion and any
additional scored responses for the GAFamilies360 CMO portion.31 Technical scoring
was to be expressly reserved for only those proposals “which meet the requirements of
the ‘Mandatory’ and ‘Mandatory Scored’ Questions [and] are considered ‘Responsive
Proposals’”.32

One of the mandatory requirements required an offeror to substantiate that it
would be able to provide services to Georgia Families program members statewide,
which would include six service regions33 and a membership of 1,304,079 enrolled
members.34 DCH intended to select an offeror capable of exercising a contract over five
years35 and expected that each offeror would enroll at least 200,000 members, if three or
four offerors were chosen.36 Thus, each offeror was required to show that the offeror
itself actually had provided services successfully to Medicaid agencies to support large
memberships, and that its subcontractors, if any, actually had provided services

29 RFP Attachment A § 2.2.5 (“Each supplier is responsible for ensuring all questions have been answered
appropriately and that all necessary documents have been uploaded.” (emphasis added)), § 4.3 (“A
Pass/Fail evaluation will be utilized for all mandatory requirements. Ordinarily, to be considered
responsive, responsible and eligible for award, all questions identified as mandatory must be marked
“YES” to pass.”), § 4.4 (“To be considered responsive, responsible and eligible for award, any and all
requirements identified in the Mandatory Scored Response Worksheet must be met…. All requirements
labeled “Mandatory Scored” must be met by the supplier. Failure to meet any mandatory scored
requirements may result in disqualification of the proposals.”), § 6.2.1 (“Responses to both “Mandatory”
and “Mandatory Scored” Questions will be evaluated on a pass/fail basis.”).
30 RFP Attachment A § 6.2.1 (“Responses to both “Mandatory” and “Mandatory Scored” Questions will be
evaluated on a pass/fail basis. If a proposal fails to meet a mandatory and/or mandatory scored eRFP
requirement, the State Entity will determine if the deviation is material. A material deviation will be cause
for rejection of the proposal. An immaterial deviation will be processed as if no deviation had occurred.”)
31 RFP Attachment A §§ 6.2.1, 6.4.
32 RFP Attachment A § 6.2.1.
33 RFP Attachment A § 1.1.4
34 RFP Attachment C, Table 1: Medicaid Managed Care Enrollment (November 2014). The table shows a
Georgia Families membership of 1,304,079, Planning for Healthy Babies membership of 12,414, and
Georgia Families 360° for a total membership 1,339,879 members in Georgia’s Medicaid Managed care
prograMs. Several other sources project that Georgia’s Medicaid or PeachCare population is between 1.7
and 1.8 million people through 2015 (with many of these likely to enroll in Georgia Families). See for
example Medicaid.gov estimating that Georgia’s March 2015 Total Medicaid & CHIP preliminary
enrollment is 1,728,540, approximately a 12.6% increase from mid-late 2013 average enrollment (available
at http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-State/georgia.html); compared to
Georgia Health News, Enrollment for Medicaid, PeachCare Hits New High (Aug. 2013), publishing that
“Georgia enrollment in Medicaid and PeachCare has jumped to 1.8 million” (available at
http://www.georgiahealthnews.com/2013/08/enrollment-medicaid-peachcare-hits-
high/#sthash.do1dnT7u.dpuf).
35 See RFP Attachment A § 1.7.
36 See RFP Attachment A § 1.1.5.
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successfully to Medicaid agencies. Specifically, Mandatory Scored Question 9 required
each offeror to:

a. Provide a minimum of three (3) different client references for
Supplier, using the reference form provided as Attachment M to the
RFP, for which Supplier has successfully provided services under
capitated risk-based contracts with Medicaid agencies to support a
program or initiative that has an aggregate average membership
per year of at least four hundred thousand (400,000) Members
per month within the last five (5) consecutive calendar years.
Supplier may only submit client references where Supplier is the
Prime Contractor and continues to have current and active client
contracts. . . .

b. If applicable, a minimum of three (3) different client references
for each Material Subcontractor, using the reference form provided
as Attachment N to the RFP, for which the Material Subcontractor
has successfully provided services under capitated risk-based
contracts with Medicaid agencies within the last five (5)
consecutive calendar years. References where the Material
Subcontractor is providing services under grants, demonstrations or
pilot programs or initiatives or where the Material Subcontractor’s
contract to provide services is terminated or no longer active will
not be considered. . . .37

Offerors were to complete two forms provided by DOAS for RFP Question 9, Georgia
Families RFP Attachments M and N, and submit the forms with their final offers.

UnitedHealthcare was able to meet the minimum requirements for client
references, and it submitted references that clearly and objectively substantiated the
breadth of its successful Medicaid experience. However, neither CareSource nor
Humana, two of the offerors with an assessed total score above UnitedHealthcare, appear
to have met the minimum requirements based on the client references they each
submitted in response to Mandatory Scored Question 9.

Because Humana and CareSource failed to meet the mandatory requirements to
show that each might actually be able to perform the anticipated DCH Medicaid contract
– an area critical for award – both CareSource and Humana should have been deemed
nonresponsive and disqualified from any further proposal evaluation. In other words,
based on CareSource’s and Humana’s responses to Mandatory Scored Question 9, their
proposals should never have advanced to the quantitative technical evaluation. This
necessarily would have resulted in UnitedHealthcare being eligible for contract award.

37 RFP Attachments G, M and N.



15

a. UnitedHealthcare met the RFP Mandatory Scored Requirement for
Client References to be deemed responsive, responsible and
eligible for award

UnitedHealthcare’s response to Mandatory Scored Question 9, seeking client
references to substantiate its ability to perform capitated risk-based contracts with
Medicaid agencies, evidenced by its vast experience in this market. UnitedHealthcare is
one of the largest full-risk Medicaid managed care companies in the United States. More
than 5.1 million members across 23 states currently are serviced by UnitedHealthcare,
with a membership that includes 2.7 million children.38 UnitedHealthcare’s Question
9(a) references showed that it actually is providing successfully New Jersey Medicaid
services (TANF, ABD, and SSI programs) with an average membership per month of
488,705 members; New York Child Health Plus services with an average membership
per month of 23,400 members; Ohio Medicaid services (Healthy Families, Healthy Start,
ABD, and other programs) with an average membership per month of 217,481 members;
and Tennessee Medicaid services (TANF, ABD, LTSS, children, and other programs)
with an average membership per month of 614,811 members. Clearly, UnitedHealthcare
currently is capable of servicing enrollment for at least 200,000 Georgia Families
members described in the RFP,39 and is currently capable of supporting a program –
several in fact – with at least 400,000 members per month as required by Question 9(a).
UnitedHealthcare’s response to Question 9(a) also specifically highlighted its decades-
long contracts with Medicaid agencies in the states of New Jersey (since 1995, most
recent cycle this calendar year with a renewal through June 2016), New York (since
1997, most recent cycle since January 2008 through end of 2015 – six years), Ohio (since
2005, most recent cycle since July 2014 with annual renewal), and Tennessee (regionally
since 1994, most recent cycle since January 2014 with eight optional 1-year
extensions).40 Thus, UnitedHealthcare is a responsible contractor whose answer is
responsive to Question 9(a) and entitled UnitedHealthcare to proceed to be numerically
scored.

UnitedHealthcare’s Question 9(b) references also met minimum requirements.
UnitedHealthcare showed that its subcontractors were all part of the UnitedHealth Group
family41 (specifically, OptumRx, Inc., United Behavioral Health, Inc./Optum Behavioral
Solutions, and United HealthCare Services, Inc.) and were able to meet the five-year
minimum of providing successful services to Medicaid agencies.42 OptumRx, Inc. has
more than 20 years of experience managing more than 27 million members nationwide.43

OptumRx submitted three separate subcontractor references: one from Arizona (since
2008, most recent cycle from October 2013 through September 2018 – five years), one
from New Jersey (since 2001, most recent cycle from January 2015 with renewal through

38 UnitedHealthcare’s GAFamilies CMO proposal, Question 8 at page 37.
39 RFP Attachment A § 1.1.5 (“Should DCH select one (1) or more new CMO(s), DCH’s plan will . . .
[a]ssume Enrollment of at least two hundred thousand (200,000) Georgia Families Members with each
CMO.”).
40 UnitedHealthcare’s GAFamilies CMO proposal, Question 9(a) at page 42.
41 UnitedHealthcare’s GAFamilies CMO proposal, Question 8 at page 37.
42 UnitedHealthcare’s GAFamilies CMO proposal, Question 9(b) at page 42.
43 UnitedHealthcare’s GAFamilies CMO proposal, Question 8 at page 39.



16

June 2016), and one from New York (since 2011, most recent cycle from January 2008
through December 2015 – seven years). Optum Behavioral Solutions has 27 years of
experience serving more than 4.7 million Medicaid, dual eligible, CHIP and uninsured
members in 25 states.44 Optum Behavioral Solutions submitted three separate
subcontractor references: one from Mississippi Medicaid services (since 2009, most
recent cycle from July 2011 through current year), one from Texas Medicaid services
(since 1998, most recent cycle March 2012 through August 2015), and the third from
Tennessee Medicaid services across three regions (earliest region since 1994, most recent
cycle from May 2008 through current year – six years). Finally, United HealthCare
Services, Inc. has over 40 years of experience supporting all UnitedHealth Group
affiliates in administration, general management, and employee support services.45

United HealthCare Services, Inc. submitted three subcontractor references from the New
Jersey Medicaid services contract, the New York Medicaid services contract, and the
Tennessee Medicaid services contract (all described above as a part of
UnitedHealthcare’s Question 9(a) references). Thus, UnitedHealthcare is a responsible
contractor whose answer is responsive to Question 9(b) and entitled UnitedHealthcare to
proceed to be numerically scored.

With responsive answers to RFP Mandatory Scored Question 9 subparts (a) and
(b), and with an adjusted proper weighting of this requirement, as discussed previously,
UnitedHealthcare should emerge as one of the top competitors eligible for contract
award.

b. CareSource did not meet the RFP Mandatory Scored Requirement
for Client References and, therefore, should have been deemed
nonresponsive, not responsible, and ineligible for award

CareSource’s response to the Georgia Families RFP Mandatory Scored Question
9 failed minimum requirements in several respects. As to Question 9 subpart (a), where
CareSource was to demonstrate its own successful performance of capitated risk-based
contracts with Medicaid agencies, CareSource only submitted one state – Ohio – and
attempted to describe three programs within Ohio. CareSource described Medicaid
TANF and ABD member services (with an average of 1,083,572 members per month),
MyCare program member services (with only an average of 21,643 members per month –
below the requirement for 400,000 members per month), and home and community based
long-term care management services (with only an average of 2,206 members per month
– well-below the requirement for 400,000 members per month). In each of these
descriptions, CareSource listed the same client reference and business address for the
Ohio Department of Medicaid in Columbus, Ohio – not the “three different client
references” totaling 400,000 members in each month required by Question 9(a), reaching
back to January 1, 2010. Thus, CareSource did not meet the minimum requirements for
Question 9(a) and should have been evaluated as a “fail” because it was nonresponsive.

44 UnitedHealthcare’s GAFamilies CMO proposal, Question 8 at page 38-39.
45 UnitedHealthcare’s GAFamilies CMO proposal, Question 8 at page 40.
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CareSource’s response to Question 9 subpart (b), where CareSource was to
demonstrate its subcontractors’ successful performance of capitated risk-based contracts
with Medicaid agencies, is also flawed and does not meet minimum requirements.
CareSource submitted subcontractors in two states – Ohio and Kentucky – and described
two programs in Ohio and one in Kentucky. However, closer examination reveals that
CareSource only actually submitted one subcontractor working across two states.
CareSource’s Ohio subcontractor is CareSource Management Group Co., which provides
administrative services for presumably the same two above-described contracts, for
Medicaid TANF and ABD member services and for home and community based long-
term care management services.46 Redundantly, CareSource’s Kentucky subcontractor is
also CareSource Management Group Co., who has teamed up with Humana Health Plan,
Inc. for administrative services. Clearly, CareSource failed to submit the “three different
client references” required by Question 9(b). CareSource also lists subcontracts lasting
only two years, and fails to include evidence that its subcontractors have successfully
provided services for five full years. Similar to its inexperience as a prime contractor,
CareSource’s oldest referenced subcontract began on March 1, 2013 – less than three
years ago. CareSource did not meet the minimum requirements for Question 9(b), and its
response to Question 9(b) should have been evaluated as a “fail” Because it was
nonresponsive.

Clearly, CareSource has not met the mandatory minimum requirements intended
to demonstrate that the offeror is assured to be capable to do the work required by the
Georgia Families program for the next five years; work that is desperately needed by
some of Georgia’s most vulnerable residents. Thus, for these objective reasons,
CareSource’s entire proposal should have been rejected and should not have been scored.
Accordingly, CareSource should not have been named as an apparent successful offeror.

c. Humana did not meet the RFP Mandatory Scored Requirement for
Client References and, therefore, should have been deemed
unresponsive, not responsible, and ineligible for award

Humana’s response to the Georgia Families RFP Mandatory Scored Question 9
also failed minimum requirements. In Question 9(a), where Humana was to demonstrate
its own prime contractor performance of capitated risk-based contracts with Medicaid
agencies, Humana did not include any references to prove it is capable of servicing
enrollment for at least 200,000 Georgia Families members projected in the RFP47 or to
prove that it is currently able to successfully “support a program or initiative that has an
aggregate average membership per year of at least four hundred thousand (400,000)
Members per month”. Instead, Humana described three different Medicaid plans in
Florida: the Humana Medical Plan, Inc. plan (TANF program with an average of 151,805

46 CareSource lists reference persons in Question 9(a) and (b), Attachments M and N, for the Ohio
Medicaid TANF and ABD member service contracts, the home and community based long-term care
management services contract, and the CareSource Management Group Co subcontracts.
47 RFP Attachment A § 1.1.5 (“Should DCH select one (1) or more new CMO(s), DCH’s plan will . . .
[a]ssume Enrollment of at least two hundred thousand (200,000) Georgia Families Members with each
CMO.”).
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members per month), American Eldercare, Inc. plan (long-term care program with an
average of only 12,960 members per month), and the Humana Comfort Choice plan
(another long-term care program with an average of only 4,013 members per month);
then, Humana described Medicaid plans in Kentucky (TANF program with an average of
67,131 members per month), Illinois (seniors and disabled program with an average of
only 2,013 members per month), and Puerto Rico (dual eligible members program with
an average of 30,962 members per month). In fact, Humana’s highest average number of
Medicaid members per month, which was in Florida with 151,805 members, proves to be
more than 48,000 members under the 200,000 minimum enrollment DCH projected for
each of three or four CMOs and more than 248,000 members less than the 400,000
minimum Mandatory Scored Question 9(a) required. Moreover, Humana’s total average
members under all its referenced plans across all referenced states and Puerto Rico do not
even add to the required 400,000 members but instead adds to only 268,884 average
members.

It is important to note that Humana’s involvement in Puerto Rico should not have
been a sufficient reference. Here, for Question 9(a), Humana asserts that its term of
contract in Puerto Rico is from January 2006 through present with an average of 30,962
members per month.48 Humana references no other Medicaid contract in Puerto Rico for
Question 9(a). However, in a separate Mandatory Question, Question 7, Humana
suggests that until recently it has a current capacity to accommodate the required 400,000
average members per month required for this RFP. In response to Question 7, which
seeks an executive summary and a demonstration of Supplier’s experience and
recommendations from results in other Medicaid markets, Humana states:

Traditional Medicaid Managed Care & Medicaid Long Term Services and
Supports Humana has been serving Medicaid populations continuously
since 1994 and today provides Medicaid medical benefits to more than
410,000 members in Florida and Kentucky, as well as Long Term Services
and Supports (LTSS) benefits to more than 22,000 members in Florida and
Illinois. Until recently, Humana also provided Medicaid Medical
benefits to more than 400,000 members in Puerto Rico, and today
continues to serve more than 33,000 Medicaid beneficiaries through
Puerto Rico’s Platino program that includes comprehensive Medicaid
benefits for dual eligible members. . . .49

Humana’s indication that “until recently” it provided Medicaid benefits is not factually
correct, however.50 Essentially, for the purposes of an executive summary of Humana’s
experience (Question 7), Humana discusses a Medicaid contract in Puerto Rico with a

48 Humana’s GA Families CMO proposal, Question 9, Attachment M, at page 1.
49 Humana’s GA Families CMO proposal, Question 7 (emphasis added).
50 Public sources indicate that Humana lost the Puerto Rico Medicaid contract by August 2013 – almost
two years before Humana submitted its response to this Georgia RFP. See Caribbean Business (Aug. 1,
2013) article available at http://caribbeanbusinesspr.com/news/humana-cuts-329-jobs-on-mi-salud-exit-
87219.html. Relevant to RFP Question 16 as well, it was not disclosed by Humana and it is unclear
whether this was a termination for cause.
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large average membership in its plan, but which was terminated in mid-2013. Moreover,
for the purposes of actually providing supplier client references (Question 9), Humana
cites a membership in Puerto Rico of only an average of 30,962 members per month.
DOAS should have caught this lack of clarity by Humana and may have caught it if, per
the discussion in the above Protest section, DOAS had actually contacted each and every
offerors’ reference.

Further, Humana’s prime contractor experience references had varying years of
experiences in Florida (three contracts from September 2006 through present, September
2014 through present, and November 2013 through present, respectively), Kentucky
(January 2013 through June 2015), Illinois (February 2014 through present), and Puerto
Rico (contract from January 2006-present). Only two of the plans and client references –
one in Florida and one in Puerto Rico – evidenced experience over the last five years, not
the “three different client references” required in Question 9(a).

Because Humana failed to show that it can handle the minimum number of
members over the requisite period, particularly in light of its much-reduced presence in
Puerto Rico as of late 2013, and failed to provide the proper number of references as
directed by the RFP, Humana did not meet the minimum requirements for Question
9(a).51 Thus, Humana’s response to Question 9 should have been evaluated as a “fail” for
being nonresponsive. Accordingly, Humana’s entire proposal should never have been
scored, and should have been rejected.

d. Neither DOAS nor DCH has evidenced that CareSource or
Humana ever met the pre-qualification requirements to provide
Medicaid services

Since neither CareSource nor Humana were able to meet the Georgia Families
RFP minimum requirements for client references about the basic capability to perform
capitated risk-based contracts with Medicaid agencies, neither should have been pre-
qualified to even offer a proposal in the first place. The questions included in the RFQC
sought information about each offeror’s experience for the last five years. Specifically,
RFQC Question 3 sought:

The Supplier or the Supplier’s Parent Company has experience for the last
five (5) full calendar years (2009 – 2013) of consecutive experience
operating in fully implemented and funded services contract(s) for
capitated risk-based Medicaid managed care programs.52

51 For the purposes of this protest, Humana’s response to Question 9(b), UnitedHealthcare has yet to
receive a complete production responsive to this request, as DCH and DOAS have stated that no other
records are available to UnitedHealthcare at this time. Thus, UnitedHealthcare expressly reserves its rights
to supplement this protest after the protest deadline in the event that DCH and/or DOAS makes additional
documents available for offeror review.
52 RFQC Reference Form, Question 3 at page 1.
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A relevant note accompanying Question 3, instructed that “Contracts with less than five
(5) consecutive full calendar years (2009 – 2013) should not be included.” Meanwhile,
RFQC Question 4 sought a response similar to that of RFP Question 9(a), discussed
above:

The Supplier and/or the Supplier’s Parent Company must provide
evidence of having fully capitated risk-based contracts with Medicaid
agencies to support a program or initiative that has an aggregate average
membership of at least 400,000 members per month for at least five (5)
consecutive full calendar years (2009 – 2013). To meet this requirement,
the Supplier may not use experience of Subcontractors or services
provided under grants or pilot programs to meet this requirement.53

All of the RFQC questions, including Questions 3 and 4,54 were mandatory and must
have been completely satisfied in order not to be disqualified from moving on to bid for
the Georgia Families RFP.

Based on CareSource’s RFP response identifying its only experience as a prime
contractor being in Ohio, CareSource would have been unable to meet the RFQC
requirements of Question 3 and Question 4. CareSource’s oldest referenced contract
does not begin in 2009 and expand through the full calendar year of 2013 – it begins in
January 2013 and runs only through June 2015. That contract makes CareSource’s
response nonresponsive to both RFQC Questions 3 and 4. Its other two referenced
contracts likewise make CareSource’s response nonresponsive to RFQC Questions 3 and
4, as one spans from July 2013 through June 2015 (home and community services
contract) and the other from May 2014 through December 2017 (MyCare Ohio contract).
CareSource’s actual RFQC response has not been made available from DCH nor from
DOAS at the time of this Protest. Therefore, we must assume that CareSource’s RFQC
responses were consistent with its RFP proposal submission.55 Thus, CareSource should
have failed the RFQC, been determined nonresponsive, and should never have been
pre-qualified to bid on the Georgia Families RFP.

53 RFQC Reference Form, Question 4 at page 2.
54 The RFQC § 3.3 describes all questions as “Mandatory Requirements”. Specifically for Questions 3
and 4, “[t]he Supplier is required to submit a summary of references using the form identified as
Attachment E. At minimum, the Supplier or the Supplier’s Parent Company must provide a reference for
experience for the last five (5) consecutive full calendar years (2009 – 2013) in fully implemented and
funded services contract(s) for operating capitated risk-based Medicaid managed care programs. In
addition, the Supplier and/or the Supplier’s Parent Company must provide evidence of having capitated
risk-based contracts with Medicaid agencies to support a program or initiative that has an aggregate
average membership of at least 400,000 members per month for at least five (5) consecutive full calendar
years (2009 – 2013).” RFQC § 3.3.1.
55 On September 9, 2015, UnitedHealthcare submitted Open Records Act requests directly and separately to
DCH and DOAS. UnitedHealthcare has yet to receive a complete production responsive to its request –
and notably has not received the RFQC responses of CareSource nor Humana. Both DCH and DOAS have
stated that no other records are available to UnitedHealthcare at this time. Therefore, UnitedHealthcare
expressly reserves its rights to supplement this protest after the protest deadline in the event that DCH
and/or DOAS makes additional documents available for offeror review.
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Similarly, based on Humana’s RFP response identifying its only experiences as
prime contractor were on plans with far less than “an aggregate average membership of at
least 400,000 members per month for at least five (5) consecutive full calendar years
(2009 – 2013)”, Humana would likewise have failed to meet the RFQC requirements of
Question 4. As discussed above, Humana’s plans across Florida (the highest plan
average membership was 151,805 members per month), Kentucky (average of 67,131
members per month), Illinois (average of only 2,013 members per month), and Puerto
Rico (average of 30,962 members per month) fall well below the mark – at least 248,000
average members less than the required average membership in RFQC Question 4.
Additionally, Humana’s total average members under all its referenced plans across all
referenced states and Puerto Rico do not even add to the required 400,000 members.
Humana’s actual RFQC response has not been made available from DCH or from DOAS
at the time of this Protest. Therefore, we must assume that Humana’s RFQC responses
were consistent with its RFP proposal submission.56 Humana’s statement in RFP
Mandatory Question 7 that “[u]ntil recently, Humana also provided Medicaid Medical
benefits to more than 400,000 members in Puerto Rico” would not have been sufficient
grounds to pass RFQC Question 4 because Humana’s large plan Puerto Rico Medicaid
contract ended by at least August 2013.57 Hence, for the last months of the full calendar
year in 2013 – as the full calendar year is required for RFQC Question 4 – Humana’s
average membership would have dropped substantially such that is could not have met
the minimum requirement for pre-qualification based five full calendar years of at least
400,000 members per month. Thus, Humana should have failed the RFQC, been
determined nonresponsive, and should never have been pre-qualified to bid on the
Georgia Families RFP.

C. The Evaluation Committee’s Scoring was Materially Affected By Numerous
Errors and Inconsistencies

As described in Part A above, the evaluation plan was flawed, particularly in the
weighing of critically important elements. Performance history for clients of similar size
and scope, financial strength, and avoidance of claims of fraud together barely registered
one percent of the total points available, while self-serving puffery of plans and intentions
individually weighed greater. Nevertheless, even taking that evaluation plan at face
value, the individual evaluators failed to meet the objective criteria as defined in
Attachment G of the evaluation plan. Many of the scores for UnitedHealthcare were
objectively and clearly below the standards for “adequate” or “good” or “excellent”.
Conversely, the scoring by many evaluators over-rated CareSource and Humana (and
probably others too) according to the objective minimums set for each rating by the
Evaluation Methodology. We have conservatively addressed only a limited subset of
those questions as demonstrated in the Attachment to this Protest. This table identifies
the offeror, the question, the reason that a change is required, and the changed score,
along with a cumulative effect of those changes.

56 Id.
57See Caribbean Business (Aug. 1, 2013) article available at http://caribbeanbusinesspr.com/news/humana-
cuts-329-jobs-on-mi-salud-exit-87219.html.
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The overall impact of correcting those mistakes in scoring (and only those that
were clearly incorrect according to DOAS’s instructions), would have UnitedHealthcare
in fourth place, if not significantly higher. DOAS is required to correct those errors,
reverse the NOIA, and declare UnitedHealthcare an intended awardee in a new NOIA.

III. NOTICE OF STAY

Pursuant to Sections 6.2.2.1 and 6.5.5 of the GPM and Section 1.3 of Attachment
A to the Georgia Families RFP, because this Protest is timely filed, the State cannot
proceed to actual award of the GA Families CMO contracts to the Apparent Successful
Offerors, unless the State obtains a written determination from the State Purchasing
Division Deputy Commissioner that issuance of the award is necessary to protect the
interest of the State.

IV. CONCLUSION

RELIEF REQUESTED:

1. Stay of Execution of Contract: Immediate stay of award and execution of the GA
Families CMO contracts to the Apparent
Successful Offerors as required by GPM §§
6.2.2.1 and 6.5.5 and Section 1.3 of Attachment A
to the Georgia Families RFP; and

2. Immediate Review of NOIA: Immediate review of the NOIA by the DOAS
State Purchasing Division Assistant
Commissioner, pursuant to GPM §§ 6.3.3 and
6.5.5; and

2. Revision or Cancellation of NOIA: Revision or Cancellation of the NOIA; and

3. Re-evaluation: Re-evaluation and re-award of the Georgia
Families RFP with respect to the GA Families
CMO portion of the solicitation, pursuant to GPM
§ 6.5.6; and

4. Other Relief: Such other and further relief as appropriate,
including cancellation and reissuance of the GA
Families CMO portion of Georgia Families RFP.

This 24th day of September, 2015.
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Alston & Bird, LLP

Jeffrey A. Belkin, Esq.
Deborah Cazan, Esq.
Jessica L. Sharron, Esq.
Erica E. Harrison Arnold, Esq.
Counsel and Representative for
UnitedHealthcare
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ATTACHMENT



Linda Wiant Heather Bond Lynette Rhodes Marvis Butler

BIDDER Question#
Possible
Points

ValidatedScore ValidatedScore ValidatedScore ValidatedScore
AVERAGE

ValidatedScore
Original AVG Reason for Adjustment

AMERICH OICE
Am e rich oice 7 9 9 .00 9 .00 9 .00 9 .00 9 .00 8.44 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e . Th e re fore , Ms . Rh ode s '

s core h as be e n adjus te d upw ard from "good"to "e xce lle nt."
Am e rich oice 9 4 3.00 3.00 3.00 3.00 3.00 2.25

Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "good"re s pons e in th atitprovide d four
re fe re nce s , notjus tth re e . Th e re fore , Ms . W iant, Ms . Bond and Ms . Rh ode s ' s core s h ave be e n adjus te d upw ard from
"ade q uate "to "good."

Am e rich oice 13 3 3.00 3.00 3.00 3.00 3.00 2.63 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e . Th e re fore , Ms . Bond's s core
h as be e n adjus te d upw ard from "ade q uate "to "e xce lle nt."

Am e rich oice 14 2 2.00 2.00 2.00 2.00 2.00 1.75 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e . Th e re fore , Ms . Bond's s core
h as be e n adjus te d upw ard from "ade q uate "to "e xce lle nt."

Am e rich oice 15 3 1.50 1.50 1.50 1.50 1.50 1.13 Unite dH e alth care 's re s pons e s h ould h ave e arne d itatle as ta s core ofade q uate . Ms . Rh ode s ins te ad s core d
Unite dH e alth care a "poor,"s tating th atith ad "too m any de ficie ncie s ." H ow e ve r, as dis cus s e d in th e Prote s t, Ms . Rh ode s
did nottak e into account th e s e ve rity ofth e corre ctive actions ide ntifie d by Unite dH e alth care , as th e y w e re m inor
infractions . As a re s ult, Ms . Rh ode s ' s core h as be e n adjus te d upw ard from "poor"to "ade q uate ."

Am e rich oice 22 3 1.50 1.50 1.50 1.50 1.50 1.31 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "ade q uate "re s pons e . Th e re fore , Ms . Butle r's
s core h as be e n adjus te d upw ard from "m arginal"to "ade q uate ."

Am e rich oice 35 3 3.00 2.25 1.50 1.50 2.06 1.88 Ms . Butle rs core d Unnite dH e alth care a "m arginal"and s tate d th atth e re s pons e "did notaddre s s e arly ide ntification of
pre natalprovide rs ." Th is is incorre ct. Th is inform ation w as include d in Unite dH e alth care 's re s pons e , and as a re s ult, th is
s core h as be e n adjus te d upw ard from "m arginal"to "ade q uate ."

Am e rich oice 42 10 10.00 10.00 10.00 10.00 10.00 7.50 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e . Unite dH e alth care provide d
th re e e xam ple s ofm e m be r ince ntive program s : Diape rre w ards ;Baby Block s ;and Ne rfe ne rgy. In addition, th e s e th re e
program s are in alignm e ntw ith Ge orgia’s top prioritie s in addre s s ing population h e alth is s ue s . More ove r,
Unite dH e alth care aligne d its com m unity partne rs h ips w ith Ge orgia’s priority are as . A propos e d activity w ith th e s e
partne rs h ips is e xte ns ive w ith m ultiple e ve nts and s pons ors h ips . Th e m e th odology to provide targe te d h e alth e ducation
include s th re e innovative re s ource s : K ids H e alth Online Support, Live and W ork W e ll, and As s is tance forAs th m atics .
Finally, m e m be rfe e dback com e s from m ultiple s ource s including th e MAC, com m unity outre ach /com m unity h e alth , us age
m onitoring, and s e ve raltype s ofm e m be r s urve ys . As a re s ult, alls core s h ave be e n adjus te d from "good"to "e xce lle nt."

Am e rich oice 45 9 9 .00 6.75 9 .00 6.75 7.88 7.31 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e , as re fle cte d in Ms . W iant
and Ms . Rh ode s ' re s pons e s . Atth e ve ry le as t, h ow e ve r, Unite dH e alth care s h ould h ave e arne d a s core of"good." As a
re s ult, th e s ingle outlying s core - i.e . Ms . Bond's s core of"ade q uate "h as be e n adjus te d upw ard to "good."

Am e rich oice 49 10 7.50 10.00 7.50 5.00 7.50 6.25 Ms . Bond and Ms . Rh ode s gave Unite dH e alth care s core s of"good"and "ade q uate ,"re s pe ctive ly;h ow e ve r, th e y gave
Care Source s core s of"e xce lle nt"and "good." Alth ough th e e valuators w e re nots uppos e d to e valuate th e offe rors agains t
e ach oth e r, th e re q uire m e nts applie d to e ach m us tbe th e s am e . ForCare Source , th e only e xplanation provide d forits
h igh e r s core s w as as follow s : Ms . Bond s tate s th at"[a]llLOIs include d and code d provide rtype "and Ms . Rh ode s s tate s
th atCare Source "provide d e xce lw ork s h e e t." Be caus e Unite dH e alth care include d th e s am e docum e nts and inform ation in
th e irpropos al, itis incons is te ntto s core th e s e tw o e valuators diffe re ntly. As a re s ult, Unite dH e alth care 's s core s h ave be e n
adjus te d upw ard to "e xce lle nt"and "good"to m atch Care Source 's s core s .

Am e rich oice 50 15 15.00 15.00 15.00 15.00 15.00 13.13 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e . Th e re fore , Ms . Bond and
Ms . Rh ode s ' s core s h ave be e n adjus te d upw ard from "good"to "e xce lle nt."

Am e rich oice 51 10 10.00 7.50 10.00 7.50 8.75 7.50 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofa "good"re s pons e . Th e re fore , Ms . Bond and Ms .
Butle r's s core s h ave be e n adjus te d upw ard from "ade q uate "to "good."

Am e rich oice 53 10 7.50 10.00 7.50 7.50 8.13 6.25 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofa "good"re s pons e . Th e re fore , Ms . W iant, Ms .
Rh ode s , and Ms . Butle r's s core s h ave be e n adjus te d upw ard from "ade q uate "to "good."

Am e rich oice 57 10 7.50 7.50 10.00 10.00 8.75 8.13 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e , as w e llas a "good
re s pons e ." Th e re fore , Ms . Bond's s core h as be e n adjus te d upw ard from "ade q uate "to "good."
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BIDDER Question#
Possible
Points

ValidatedScore ValidatedScore ValidatedScore ValidatedScore
AVERAGE

ValidatedScore
Original AVG Reason for Adjustment

Am e rich oice 63 15 15.00 7.50 15.00 7.50 11.25 10.31 Ms . Butle rch ange d h e rrating from "Poor"to "m arginal"on th is q ue s tion. H ow e ve r, s h e confirm e d th atm ate rials w e re
provide d, w h ich re q uire s atle as tan "ade q uate "s core , rath e rth an a "m arginal"s core . As a re s ult, Ms . Butle r's s core h as
be e n adjus te d upw ard from "m arginal"to "ade q uate ."

Am e rich oice 68 9 6.75 6.75 6.75 6.75 6.75 4.50 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e , as w e llas a "good
re s pons e ." Th e re fore , alls core s h ave be e n adjus te d upw ard from "ade q uate "to "good."

Am e rich oice 69 9 6.75 6.75 6.75 6.75 6.75 5.06 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e , as w e llas a "good
re s pons e ." Th e re fore , Ms . W iant, Ms . Bond, and Ms . Butle r's s core s h ave be e n adjus te d upw ard from "ade q uate "to
"good."

Am e rich oice 70 9 6.75 6.75 6.75 6.75 6.75 4.50 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e , as w e llas a "good
re s pons e ." Th e re fore , alls core s h ave be e n adjus te d upw ard from "ade q uate "to "good."

Am e rich oice 72 9 6.75 6.75 6.75 9 .00 7.31 5.63 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e , as w e llas a "good
re s pons e ." Th e re fore , Ms . W iant, Ms . Bond, and Ms . Rh ode s ' s core s h ave be e n adjus te d upw ard from "ade q uate "to
"good."

Am e rich oice 73 9 6.75 4.50 4.50 4.50 5.06 4.50 Ms . Butle rs core d Unite dH e alth care a "m arginal"on th is q ue s tion;h ow e ve r, Unite dH e alth care 's re s pons e s h ould, atth e
ve ry le as t, h ave e arne d a s core of"ade q uate ." Unite d H e alth care addre s s e d in de tailallcom pone nts ofth e q ue s tion;
include d a th orough dis cus s ion ofe xpe rie nce s from oth e r s tate s illus trating be s tpractice s ;and provide d vis uals of
as s e s s m e nttools and actualas s e s s m e ntte m plate s . Accordingly, Ms . Butle r's s core h as be e n adjus te d upw ard to
"ade q uate ."

Am e rich oice 74 9 6.75 6.75 6.75 9 .00 7.31 6.19 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e , as w e llas a "good
re s pons e ." Th e re fore , Ms . Bond and Ms . Rh ode s ' s core s h ave be e n adjus te d upw ard from "ade q uate "to "good."

Am e rich oice 76 9 6.75 6.75 6.75 6.75 6.75 4.50 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e , as w e llas a "good
re s pons e ." Th e re fore , alls core s h ave be e n adjus te d upw ard from "ade q uate "to "good."

Am e rich oice 77 9 6.75 6.75 6.75 6.75 6.75 5.63 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e , as w e llas a "good
re s pons e ." Th e re fore , Ms . W iantand Ms . Rh ode s ' s core s h ave be e n adjus te d upw ard from "ade q uate "to "good."

Am e rich oice 78 9 9 .00 6.75 6.75 9 .00 7.88 7.31
Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofatle as ta "good"re s pons e , ifnoth igh e r. As a re s ult,
Ms . Bond's s core h as be e n adjus te d upw ard from "ade q uate "to "good."

Am e rich oice 81 9 9 .00 9 .00 9 .00 9 .00 9 .00 7.88 Unite dH e alth care 's re s pons e prope rly addre s s e d allre q uire m e nts ofan "e xce lle nt"re s pons e . As a re s ult, Ms . W iantand
Ms . Rh ode s ' s core s h ave be e n adjus te d upw ard from "good"to "e xce lle nt."

Care Source 50 15 7.50 7.50 7.50 7.50 7.50 10.31 Ms . Bond and Ms . Butle rgave Care Source "e xce lle nt"and "good"s core s , re s pe ctive ly. H ow e ve r, Care Source ’s re s pons e
lack s follow -up tim e line s and forruraland H PSAs , only provide s trans portation to in-ne tw ork provide rs notoutofne tw ork .
Accordingly, Care Source 's s core s h ave be e n adjus te d dow nw ard to ade q uate , w h ich is in line w ith th e s core s ofth e oth e r
tw o e valuators .

Care Source 53 10 7.50 7.50 7.50 7.50 7.50 8.75 Ms . W iantand Ms . Butle rboth gave "e xce lle nt"s core s ;h ow e ve r, Care Source ’s re s pons e lack e d inform ation on financial
as s is tance forim ple m e ntation orany innovative w ays to ince ntiviz e and th e re fore th os e s core s h ave be e n adjus te d
dow nw ard to "good."

Care Source 84 9 4.50 4.50 4.50 4.50 4.50 6.19 Ms . Bond and Ms . Butle rgave Care Source "good"and "e xce lle nt"s core s , re s pe ctive ly;h ow e ve r, Care Source ’s re s pons e
h as only s pars e data s pe cific to Ge orgia, doe s notcle arly s h ow h ow Care Source w ould provide th e be h avioralh e alth
initiative , or h ow Care Source w illw ork w ith provide rs , m e m be rs , com m unity groups to ach ie ve m ore pos itive outcom e s . As
a re s ult, th os e s core s h ave be e n adjus te d dow nw ard to ade q uate , w h ich is in line w ith th e oth e r e valuators .

CARESOURCE
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BIDDER Question#
Possible
Points

ValidatedScore ValidatedScore ValidatedScore ValidatedScore
AVERAGE

ValidatedScore
Original AVG Reason for Adjustment

Care Source 88 9 2.25 2.25 2.25 2.25 2.25 5.63 Ms . Bond and Ms . Butle rs core d Care Source "good"on th is q ue s tion, w h ile Ms . Rh ode s and Ms . W iantgave s core s of
"ade q uate ." H ow e ve r, th e appropriate s core forCare Source 's re s pons e is a "m arginal." Th is is be caus e Care Source ’s
re s pons e doe s notm e ntion us e ofany q uality ove rs igh tcom m itte e orq uality m anage m e nts tructure , doe s notm e ntion
com m unity groups , and doe s notinclude inform ation to unde rs tand h ow th e care m anage m e ntm ode ls m ay be k e y in
ide ntifying and/orcorre cting dis paritie s . In orde rto e arn a s core of"ade q uate ,"a re s pons e m us taddre s s allcom pone nts
ofth e q ue s tion and de s cribe s pe cific tools and re s e arch . Care Source 's re s pons e doe s nots atis fy th is re q uire m e nt. As a
re s ult, alls core s h ave be e n re duce d to "m arginal."

Care Source 101 3 0.75 0.75 0.75 0.75 0.75 0.9 4 Ms . Bond gave Care Source a s core of"ade q uate ";h ow e ve r, Care Source 's re s pons e doe s notaddre s s e m ploye e training,
w h ich is a re q uire m e ntto e arn an "ade q uate "s core . As a re s ult, Ms . Bond's s core h as be e n adjus te d dow nw ard to
"m arginal."

Care Source 107 2 1.00 1.00 1.00 1.00 1.00 1.25 Ms . Bond gave Care Source a s core of"e xce lle nt";h ow e ve r, Care Source doe s nots atis fy th e s coring re q uire m e nts for
"good", and th e re fore ce rtainly cannote arn an "e xce lle nt." Fore xam ple , Care Source m ak e s no m e ntion ofh om e vis its or
te le ph onic e ncounte rs . Th e re fore , Care Source 's s core s h as be e n adjus te d dow nw ard to re fle cta s core of"ade q uate ."

H um ana 16 3 1.50 1.50 1.50 1.50 1.50 1.88

Th is q ue s tion re q uire d H um ana to lis tallcontracts te rm inate d w ith and w ith outcaus e . H um ana did notinclude its contract
w ith H um ana H e alth Plan ofPue rto Rico, Inc. on th e lis te ve n th ough in its re s pons e to Mandatory Score d q ue s tion
num be r7, itnote d th at“[u]ntilre ce ntly, H um ana als o provide d Me dicaid Me dicalbe ne fits to m ore th an 400,000 m e m be rs
in Pue rto Rico . . .” Bas e d on th is re s pons e and as dis cus s e d in gre ate rde tailin th e Prote s t, th is contracts h ould h ave
be e n lis te d as te rm inate d. Accordingly, Ms . W iant's s core h as be e n adjus te d dow nw ard s o th atalls core s are "ade q uate ."

H um ana 46 9 2.25 2.25 2.25 2.25 2.25 4.50

Each ofth e e valuators s core d H um ana as "ade q uate "(4.5). H ow e ve r, in orde rto e arn a s core ofade q aute , th e re s pons e
m us taddre s s allcom pone nts ofth e q ue s tion. H e re , H uam an did notaddre s s th e re q uire d inform ation to be m ade
available on th e w e bs ite containe d in Se ction G.3.b ofAttach m e ntD, and furth e r, itonly provide d one e xam ple of
propos e d re s ource s , tools and m ate rials w h e n m ultiple e xam ple s w e re re q uire d. As a re s ult, allofth e s core s h ave be e n
adjus te d dow nw ard to re fle cta s core of"m arginal."

H um ana 56 10 5.00 5.00 5.00 5.00 5.00 6.88 Ms . W iantgave H um ana an "e xce lle nt"s core and Ms . Bond gave a H um ana a "good"s core . H um ana’s re s pons e is
m is s ing a de taile d s trate gy to e ns ure appropriate acce s s to de ntalprovide rs forallm e m be rs including adults (rath e rth an
only focus ing on ch ildre n).

H um ana 57 10 5.00 5.00 5.00 5.00 5.00 6.25 Ms . W iantgave H um ana an "e xce lle nt"s core . H ow e ve r, H um ana’s re s pons e doe s notprovide de tailon h ow itw ould
as s is tth e m e m be rs in locating th e out-of-ne tw ork provide rand m ak ing th e appointm e nts . Additionally, H um ana's
re s pons e doe s notoffe roth e rw ays (i.e . m ore e ffe ctive w ays ) ofproviding inform ation on out-of-ne tw ork provide rs to th e
m e m be rs . As a re s ult, Ms . W iant's s core w as adjus te d dow nw ard to ade q uate , w h ich is in line w ith th e oth e r e valuators .

Bidder TOTAL1 TOTAL2 TOTAL3 TOTAL4 TOTAL AVG ORIG. AVG
Amerigroup 575.75 547.00 522.50 562.25 551.88 551.88
PeachState 556.25 408.75 478.50 518.25 490.44 490.44
Americhoice 513.75 450.75 461.25 49 8.25 481.00 452.81
CareSource 428.00 550.00 404.25 540.50 480.69 490.25
Wellcare 574.50 408.75 470.25 463.75 479.31 479.31
Humana 559 .75 483.00 389 .00 39 2.25 456.00 461.75

H UMANA
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I have reviewed the foregoing protest and authorize its filing. 
 

Submitted this 24th day of September, 2015. 
 
 
 

_______  
Paul A. Norman 

Associate General Counsel, UnitedHealthcare  

3720 Davinci Court, 3rd Floor 

Norcross, Georgia 30092 

(770) 582-4193 

      paul.norman@uhc.com 
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LEGAL02/35822155v4

GEORGIA DEPARTMENT OF ADMINISTRATIVE SERVICES
STATE PURCHASING DIVISION

In the Matter of

AMERICHOICE OF GEORGIA, INC.,
N/K/A UNITEDHEALTHCARE
COMMUNITY PLAN OF GEORGIA, INC.,

Protestor.

GEORGIA DEPARTMENT OF
ADMINISTRATIVE SERVICES,

Agency.

DOAS File: _______________

Attn: Assistant Commissioner-Procurement
State Purchasing Division
Department of Administrative Services
200 Piedmont Ave., SE, Suite 1308
West Tower, Atlanta, Georgia 30334-9010
Facsimile: (404) 657-8444
Email: protests@doas.ga.gov

SUPPLEMENTAL PROTEST

Americhoice of Georgia, Inc., n/k/a UnitedHealthcare Community Plan of
Georgia, Inc. (“UnitedHealthcare”), files this Supplemental Protest to its Initial Protest
filed on September 24, 2015 objecting to the Notice of Intent to Award (“NOIA”) issued
by the Department of Administrative Services (“DOAS”) under Request for Proposal No.
41900-DCH0000100 entitled Georgia Families & Georgia Families 360º Care
Management Organization (“Georgia Families RFP” or “RFP”).

I. BRIEF PROCEDURAL HISTORY

On November 10, 2014, DOAS, on behalf of the Georgia Department of
Community Health (“DCH”), issued an electronic Request for Qualified Contractors
identified as eRFQC No. ES-RFQC-40199-465 (the “RFQC”) in order to prequalify
offerors interested in providing benefits and services for Georgia’s managed care Georgia
Families and Georgia Families 360° programs. Barely a month later, on December 15,
2014, DCH and DOAS deemed nine (9) potential offerors including UnitedHealthcare
qualified to submit a proposal for the then-forthcoming Georgia Families RFP. On
February 9, 2015, DOAS issued the Georgia Families RFP. The Georgia Families RFP
contemplated the award of two contracts, one with up to four (4) qualified offerors for the
Georgia Families Care Management Organization (“GA Families CMO”) portion of
services, and a separate contract with a single offeror for the Georgia Families 360º Care
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Management Organization (“GA Families360 CMO”) portion of services.1 Proposals
were due on or before May 20, 2015.

DOAS received proposals from fourteen (14) interested offerors and scored
proposals from nine (9) offerors: UnitedHealthcare, Amerigroup Georgia
(“Amerigroup”), AmeriHealth Caritas (“AmeriHealth”), CareSource Georgia
(“CareSource”), Peach State Health Plan, Inc. (“Peach State”), WellCare, Humana
Employers Health Plan of Georgia (“Humana”), Molina Healthcare, Inc., and Gateway.
On September 9, 2015, DOAS published a Notice of Intent to Award (“NOIA”) the GA
Families CMO contracts to Amerigroup, CareSource, Peach State, and WellCare
(collectively, the “Apparent Successful Offerors”), and the GA Families360 CMO
contract to Amerigroup.

On September 15, 2015, DOAS extended the protest deadline to September 24,
2015,2 and on September 18,3 DOAS General Counsel Rebecca Sullivan notified the
participants that unsuccessful offerors who filed timely protests would be permitted to
supplement their initial protests as a result of delays in production of records by DOAS
pursuant to the State Purchasing Act and the Georgia Open Records Act.
UnitedHealthcare filed its Initial Protest on September 24, 2015. This Supplemental
Protest is being filed no later than September 28, 2015, and therefore is timely.

II. GROUNDS OF PROTEST

As demonstrated in the Initial Protest, the NOIA announcing the GA Families
CMO contracts to the Apparent Successful Offerors must be rescinded. As we
demonstrated, the evaluation process employed to determine the Apparent Successful
Offerors was materially flawed for several reasons: DOAS’s scoring methodology was
arbitrary and inconsistent; the evaluation methodology was not finalized by the time
proposals were due and the Evaluation Committee was not finalized by the time
evaluations commenced, contrary to Georgia law; third-party Subject Matter Experts
improperly and unlawfully influenced the evaluation; and DOAS abandoned the
established evaluation process by failing to check each reference identified by each
offeror, also in violation of Georgia law. Moreover, Humana and CareSource failed to
meet all mandatory requirements of the RFP and of the RFQC with respect to identifying
sufficient client references that met the cumulative minimum lives required by the RFQC
and RFP, and therefore should not have been qualified for the RFP competition, should
not have been deemed responsible offerors for the RFP, and their proposals should have
been deemed nonresponsive.

We also demonstrated in the Initial Protest that UnitedHealthcare was arbitrarily

1 Georgia Families RFP Attachment A § 1.1. [Exhibit 19]
2 Contemporaneous with this Supplemental Protest, UnitedHealthcare files two additional documents: a
version of its September 24, 2015, Initial Protest with references to Exhibits, and, a cumulative set of
Exhibits to both the Initial Protest and this Supplemental Protest. The annotated Initial Protest is otherwise
identical in all material respects to the document filed on September 24.
3 Letter from Rebecca Sullivan to Jeffrey Belkin dated September 18, 2015. [Exhibit 1]
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and irrationally under-scored, and CareSource and Humana were each over-scored on
several individual evaluation criteria during the evaluation process. After properly
adjusting for these scoring errors, it is clear that UnitedHealthcare was one of the top four
offerors, and should be selected as a successful offeror for contract award.

Based upon the documents produced by DOAS, we have identified additional
grounds for reversal of the NOIA. First, Georgia law mandates that before any offeror
may be qualified to be considered for a contract with the State, the offeror and each of
its Material Subcontractors must submit an immigration and security affidavit to the
State. As noted in the protest submitted by Humana, at least one of the Apparently
Successful Offerors, Peach State, failed to submit an affidavit for itself. In addition, two
other Apparent Successful Offerors, Amerigroup and CareSource, as well as Humana
itself, failed to timely submit affidavits for each of their identified Material
Subcontractors at the time proposals were due. DOAS violated Georgia law by not
deeming these offerors nonresponsive and not disqualifying them from further
consideration.

Second, UnitedHealthcare has discovered that the evaluation process was material
flawed in even more ways than initially believed. The client references mandated by the
RFQC and RFP to establish (among other things) the minimum qualifications for
performance history were not only insufficient in length of time (five full calendar years)
and cumulative membership (average of 400,000 members in each month during that
period) for both CareSource and Humana, but at least two of the contracts identified by
Caresource were not “fully capitated at risk” contracts required by both the RFQC and
RFP. To make matters worse, not only did DOAS fail to receive reference responses
from each offeror and Material Subcontractor reference listed by each of the Apparently
Successful Offerors as mandated by the GPM, DOAS’s reference questionnaire was
materially inadequate to ensure that any responses it did receive would meet the
minimum contract type, length and cumulative membership to meet DCH’s mandatory
minimums for responsiveness and responsibility. In fact, we have discovered that in the
RFQC process, DOAS completely failed to check any references whatsoever, relying
entirely upon the self-serving and vague responses of offerors to determine initial
qualification. This is clear legal error.

Further, upon information and belief, CareSource and its affiliate CareSource
Management Group Co. cannot and do not currently plan to self-perform all material
aspects of the contract, including pharmacy benefits management, dental and vision, if
not other substantial aspects of the work. Upon information and belief, CareSource and
its affiliate cannot meet the full contract requirements on their own, without paying any
non-provider third party more than ten (10) million dollars per year to perform contract
functions related to care management, delivery or coordination. CareSource’s failure to
list any unaffiliated Material Subcontractors either was an intentional omission on its part
(by trick of using a pass-through affiliate), or, what should have been an obvious
demonstration of CareSource’s inability to perform this contract requiring far greater
scrutiny by DOAS and DCH. Either way, CareSource should not have been deemed an
Apparent Successful Offeror.
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For all these reasons, in addition to those identified in our Initial Protest and the
separate protests by Humana and AmeriHealth, the NOIA must be reversed and either
UnitedHealthcare included in a revised NOIA or the results must be thrown out and the
competition among properly qualified offerors restarted.

A. Three of the Apparently Successful Offerors Should Have Been Deemed
Non-Responsible and Disqualified for Failing to Submit All E-Verify
Affidavits Required Under Georgia Law

Georgia law mandates that before any offeror may be qualified to be considered
for a contract with the State, the offeror and each of its material subcontractors must
submit an immigration and security affidavit to the State, indicating their participation in
E-verify. Specifically, O.C.G.A. § 13-10-91 instructs:

A public employer shall not enter into a contract for the physical
performance of services unless the contractor registers and participates in
the federal work authorization program. Before a bid for any such service
is considered by a public employer, the bid shall include a signed,
notarized affidavit from the contractor attesting to the following:

(A)The affiant has registered with, is authorized to use, and
uses the federal work authorization program;

(B) The user identification number and date of authorization for
the affiant;

(C) The affiant will continue to use the federal work
authorization program throughout the contract period; and

(D) The affiant will contract for the physical performance of
services in satisfaction of such contract only with
subcontractors who present an affidavit to the contractor
with the same information required by subparagraphs (A),
(B), and (C) of this paragraph.4

Sections (b)(3) and (b)(4) extend the requirement to subcontractors and sub-
subcontractors, providing that subcontractors and sub-subcontractors are not permitted to
contract with contractors unless the subcontractors and sub-subcontractors register and
participate in E-verify.5 Thus, in order to be eligible to provide services to a public
employer – whether as a contractor, subcontractor, or sub-subcontractor – the entity must
submit a signed, notarized affidavit attesting to its compliance with E-verify.

The Georgia Procurement Manual implements this requirement in competitions
for contracts administered by DOAS or pursuant to the State Purchasing Act. Section

4 O.C.G.A. § 13-10-91(b)(1)(emphasis added).

5 Id. §§ 13-10-91(b)(3), (b)(4).
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3.5.1.3, entitled “Immigration and Security Compliance – Service Contracts”, mandates
that both suppliers and supplier’s subcontractors must participate in the federal work
authorization program and demonstrate that participation before the close of the
solicitation period:

For all public works contracts established through the competitive bidding
process, the state entity solicitation will instruct suppliers to complete and
return SPD-SP054 Immigration and Security Form as part of the supplier’s
response…. Registration and participation in the federal work
authorization program also extends to the supplier’s subcontractors.
Therefore, to the extent the supplier’s response to the solicitation also
identifies subcontractors, the supplier’s response must also include signed
and notarized affidavits from each of the identified subcontractors.

Georgia Procurement Manual, Section 3.5.1.3. As indicated in the General Checklist for
Evaluating RFQs, RFQCs and RFPS (Table 4.8), below, the mandatory consequence for
failing to submit all required E-verify affidavits at the time the solicitation closes (i.e., the
date proposals are due) is disqualification from further consideration as a “Non-
responsible” offeror:
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With respect to certain types of “non-responsibility” issues, the GPM offers
DOAS (or delegated procuring agencies) some degree of latitude. For example, the
scrutinized company certification can be accepted prior to award if not provided at the
time of the proposal (Item 6, “NOTE”). The same NOTE does not appear with respect to
the Immigration and Security Form, however. In that respect, the GPM is consistent with
the statute: that form, for the offeror and each identified subcontractor, must be
submitted prior to the close of the solicitation or the offeror is “Non-responsible”. The
GPM comports with O.C.G.A. § 13-10-91, which commands public employers not to
even consider bids of contractors who have not submitted the form.

In this RFP, offerors were clearly instructed to acknowledge compliance with the
E-verify statute and Immigration and Security Form requirements in Mandatory Question
4.6 That Question included the requirement to submit E-verify affidavits on behalf of
themselves and their Material Subcontractors at the time proposals were due, as
confirmed during the Q&A process.7 The evaluation plan clearly established that DOAS
would perform an Administrative Review to ensure that all of the first 6 questions were
completed before that offeror could move further in evaluation.8 Failure to fully comply
with any of the first six questions was a mandatory “fail” rendering that offeror ineligible
for further consideration.9 Thus the RFP and the GPM were consistent with the statute,
and abundantly clear for offerors: submit all required affidavits or you must be
disqualified.

As noted in the protest submitted by Humana, numerous of the Apparently
Successful Offerors failed to timely submit all such affidavits, i.e., the affidavits of the
offeror and each Material Subcontractor who was required to be identified in the

6 Georgia Families RFP, Attachment F, Mandatory Questions. [Exhibit 33]
7 Georgia Families RFP, Q&A Round 2, Question 40 at page 13. [Exhibit 34]
8 Georgia Families RFP, Attachment F, Mandatory Questions. [Exhibit 33]
9 Id. As we noted in our Initial Protest, certain of the Mandatory Scored questions, such as Question 9,
established mandatory minimums in responses that, if not met, must also result in a “fail” and
disqualification.
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proposal. Apparently Successful Offerors Peach State, Amerigroup, and CareSource
should have been deemed ineligible, and should not have been scored.

Peach State answered “Yes” to Question 4 of the “Mandatory Questions,”
certifying that “Supplier confirms that it has submitted the required Immigration and
Security Form with its proposal.”10 However, Peach State apparently never submitted its
own E-verify form.11 That error is disqualifying, and DOAS possesses no discretion to
ignore the statute prohibiting consideration of Peach State’s proposal.

Furthermore, our review of the record produced by DOAS suggests that Peach
State has still not submitted a subcontractor affidavit for Centene Management Company,
one of the Material Subcontractors listed in Attachment N. The same is true for
CareSource (CareSource Management Group Co.), Amerigroup (Anthem, Inc. and
Express Scripts, Inc.), and Humana (Beacon Health Strategies, LLC.).12

Disqualification for failure to submit an E-verify form has Georgia precedent.13 In
accordance with the Georgia Code and the Georgia Procurement Manual, these four
entities are ineligible to be intended awardees. DOAS violated Georgia law in permitting
any of these offerors to be considered and scored for award.

B. CareSource and Humana Each Should Not Have Been Qualified and
Deemed Responsible on the Basis of their Submitted References

1. DOAS and/or DCH’s Evaluation of Offeror and Material Subcontractor
References Erroneously Determined CareSource and Humana as
Qualified, Responsible Contractors in the RFQC and RFP Stages Because
Their Submitted Reference Contracts Were Not “At-Risk”

As we established in our Initial Protest, one of the mandatory minimum
requirements of the RFP was a submission of three (3) client references for contracts
similar to the one DCH intended to execute with successful offerors that, cumulatively,
demonstrated that the offeror supported 400,000 members each and every month from

10 Peach State Attachment F, Mandatory Questions. [Exhibit 35, which document was produced by DOAS
on September 17, 2015, and included in a folder entitled “GA Families Peach State Health Plan Redacted
Proposal”.]
11 It appears that Peach State’s initial submission on May 20 included two versions of the same
subcontractor affidavit, and did not include one for itself. [Exhibit 36] This may explain why Peach State
initially was permitted (improperly) to pass the Administrative Review of Question 4, as DOAS may have
believed that the offeror’s affidavit was included.
12 CareSource, Amerigroup and Humana also answered “Yes” to Mandatory Question 4. [Exhibit 37, which
document was produced by DOAS on September 17, 2015, and included in a subfolder entitled “Redact
Response” within a folder entitled “Caresource”; Exhibit 38, which document was produced by DOAS on
September 17, 2015, and included in a subfolder entitled “Att F” within a folder entitled “Amerigroup”;
Exhibit 39, which document was produced by DOAS on September 17, 2015, and included in a subfolder
entitled “Attachment F” within a folder entitled “Humana”.]
13 See, e.g., Thompson Bldg. Wrecking Co. v. Augusta, Ga., in which the City conducted competition that
required applicants to submit immigration forms pursuant to O.C.G.A. § 13-10-91. One offerors was
disqualified for failing to timely submit the required affidavit. Case No. CV 108-019, 2010 WL 1286029 at
*3 (S.D. Ga. Mar. 31, 2010). [Exhibit 40]
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January 1, 2010 through December 31, 2014. Mandatory Scored Question 9 required
each offeror to:

Provide a minimum of three (3) different client references for Supplier,
using the reference form provided as Attachment M to the RFP, for which
Supplier has successfully provided services under capitated risk-based
contracts with Medicaid agencies to support a program or initiative that
has an aggregate average membership per year of at least four hundred
thousand (400,000) Members per month within the last five (5)
consecutive calendar years. Supplier may only submit client references
where Supplier is the Prime Contractor and continues to have current and
active client contracts.14

Offerors were to complete two forms provided by DOAS for RFP Question 9, Georgia
Families RFP Attachments M and N, and submit the forms with their final offers.15 Both
CareSource and Humana failed to meet minimum requirements under the RFP. In fact,
these offerors should never have been deemed qualified under the RFQC.

a. CareSource improperly included references in the RFP response that
were not fully capitated risk-based contracts.

As demonstrated in our Initial Protest, both CareSource and Humana’s references
were inadequate to meet the minimum aggregate membership during the required period.
We have further learned that, for CareSource, even those references that they did include
were not appropriate, as at least two of the references appear not to have been “risk-based
capitated” contracts.

CareSource responded inadequately to RFP Question 9, listing three contracts in
the same state, Ohio, that did not meet the minimum length of time and cumulative
membership.16 CareSource described contracts with Ohio for Medicaid TANF and ABD
member services, MyCare program member services, and home and community based
long-term care management services.17 Upon information and belief, at least two of these
contracts are not “fully capitated risk based” contracts, as only one CareSource contract
in Ohio appears on the Medicaid Managed Care Enrollment Report from July, 2012.18

Because DOAS and DCH determined that only fully capitated risk based” contracts were
sufficiently relevant to demonstrate a proper history of performance on contracts that
would meet the high standards needed to ensure success in serving a minimum of
200,000 Georgia members, contracts should have been permitted to be utilized by

14 RFP Attachments G and M. [Exhibits 41 and 42]
15 RFP Attachments G, M and N. [Exhibit 41, 42, and 43]
16 CareSource GA Families CMO proposal, Attachment M. [Exhibit 44]
17 Id.
18 See Medicaid Managed Care Enrollment Report, July, 2012, available at
http://www.medicaid.gov/medicaid-chip-program-information/by-topics/data-and-systems/medicaid-
managed-care/downloads/2012-medicaid-managed-care-enrollment-report.pdf. [Exhibit 45]
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CareSource to establish the mandatory minimum requirement for qualification and
responsibility.

b. Assuming CareSource used the same references in the RFQC
responses, it improperly included references that were not fully
capitated risk-based contracts.

Similarly, during the RFQC process, each offeror was required to demonstrate the
same minimum monthly membership in similar contracts during the period January 1,
2009 through December 31, 2013. Specifically, RFQC Question 3 sought:

The Supplier or the Supplier’s Parent Company has experience for the last
five (5) full calendar years (2009 – 2013) of consecutive experience
operating in fully implemented and funded services contract(s) for
capitated risk-based Medicaid managed care programs.19

A note accompanying RFQC Question 3 further instructed that “Contracts with less than
five (5) consecutive full calendar years (2009 – 2013) should not be included.”20 We
established that based upon the information submitted, none of the contracts listed by
CareSource or Humana in its RFP response would have met this length requirement, as
CareSource’s listed Ohio contracts reference beginning in 2010 and 2011, and Humana’s
Puerto Rico contract ended in mid-2013. Because we have not been provided the RFQC
proposals and the reference analysis of this question by DOAS and DCH,21 we are at a
loss to explain how either offeror was deemed qualified under the terms of the RFQC.

Similarly, RFQC Question 4 sought a response similar to that of RFP Question
9(a), discussed above:

The Supplier and/or the Supplier’s Parent Company must provide
evidence of having fully capitated risk-based contracts with Medicaid
agencies to support a program or initiative that has an aggregate average
membership of at least 400,000 members per month for at least five (5)
consecutive full calendar years (2009 – 2013).22

As this cumulative membership requirement (starting a year earlier than the RFP period)
was equally a mandatory minimum,23 based upon the references provided in their RFP,

19 RFQC Reference Form, Question 3 at page 1. [Exhibit 26]
20 Id.
21 As noted in the Initial Protest, on September 9, 2015, UnitedHealthcare submitted Open Records Act
requests directly and separately to DCH and DOAS. [Exhibit 28, 29] UnitedHealthcare has yet to receive a
complete production responsive to its request – and notably has not received the RFQC responses of
CareSource nor Humana. Both DCH and DOAS have stated that no other records are available to
UnitedHealthcare at this time. [Exhibits 30, 31, 32] Therefore, UnitedHealthcare expressly reserves its
rights to further supplement its protest after the protest deadline in the event that DCH and/or DOAS makes
additional documents available for review.
22 RFQC Reference Form, Question 4 at page 2. [Exhibit 26]
23 See RFQC § 3.3.1. [Exhibit 27]



10

neither CareSource and Humana could not have met this aggregate minimum at the
RFQC stage either. Again, not having been provided the RFQC proposals or the analysis
of RFQC Question 4, we are at a loss to explain how either offeror was deemed qualified
to proceed to the RFP stage.

As the above analysis of CareSource’s contract references demonstrates, if
CareSource used the same contracts as references in the RFQC stage, CareSource failed
to submit “fully capitated risk-based” contracts that lasted for the required five-year
period, or a series that cumulatively exceeded 400,000 in every month from January 1,
2009 to December 31, 2013. Based upon the documents provided, CareSource and
Humana never should have been qualified contractors allowed to compete in the RFP.

2. DOAS’s Reference Questionnaire Failed to Solicit Sufficient Information to
Demonstrate Such Responsibility

To make matters worse, not only did DOAS fail to receive reference responses
from each offeror and material subcontractor reference listed by each of the Apparent
Successful Offerors as mandated by the GPM,24 DOAS’s reference questionnaire was
materially inadequate to ensure that any responses it did receive would meet the
minimum contract type, length and cumulative membership to meet DCH’s mandatory
minimums for responsiveness and responsibility.

The information sent by DOAS to each offeror and material subcontractor
reference was woefully inadequate to establish solicitation minimums. The emails
DOAS sent stated as follows: “[Named Offeror] provided contact information for your
organization to provide a client reference for experience. Please confirm if the
information pertaining to your organization in the attachment is accurate.”25 It appears
that DOAS then attached to the email Attachment M and/or N (related to offeror and
material subcontractor references, respectively), which the offerors provided in response
to Mandatory Scored Question Number 9.26 No other information was provided, and no
specific questions were asked.

The specific information contained in Attachment M and N that the references
were asked to confirm, was limited to the following:

 State;
 Name of Managed Health Care Plan;
 Term of Contract;
 Brief Description of Services;
 Average Number and Title of Contact for Client Reference;
 Client Reference Business Address; and,

24 See Initial Protest, pp. 11-12.
25 See, e,g, email from Dana Harris to five Humana references, dated June 18, 2015. [Exhibit 46]
26 See, e.g. id. Although the original email and attachment were not produced, Ms. Harris refers in her email
to an attachment provided by Humana, which would have to be Attachment M and N.
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 Client Reference Contact Information.27

Notably, there was no affirmative statement about whether the listed contracts were “risk-
based capitated” contracts, “administrative” or “fee-based” contracts.28 Therefore, any
response from a reference verifying the accuracy of this information necessarily would
not have confirmed or otherwise addressed whether the contracts listed were “capitated
risk-based contracts”, as required. Consequently, DOAS’s reference checking process,
which is mandated by Georgia law in the GPM once DOAS decides that references are
important,29 was fatally flawed from the outset. Even if DOAS had received responses
from every reference as required, the information would not have established the
minimum criteria for eligibility. This defect is further critical because had DOAS
solicited the proper information and received it, DOAS and DCH would have known that
neither CareSource nor Humana were qualified under the terms of the RFP for award.

3. DOAS Failed to Check any References At All During the RFQC Period

We have also discovered that in the RFQC process, DOAS completely failed to
check any references whatsoever, relying entirely upon the self-serving and vague
responses of offerors to determine initial qualification. None of the records provided by
DOAS or DCH include any correspondence between DOAS and any customer listed by
any offeror in response to RFQC Questions 3 and 4.30 However, it seems that this very
issue was raised by the Issuing Officer, Dana Harris, before the RFQC was released. Ms.
Harris sent the following email on November 6, 2015:

27 See, e.g. Humana’s GAFamilies CMO proposal, Question 9(a), Attachment M. [Exhibit 23]
28 See id.
29 GPM § 5.6.5. [Exhibit 2]
30 The only documents related to the evaluation process are scoring sheets that merely states “pass” or
“fail.” See e.g. CareSource RFQC score sheet. [Exhibit 47]
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We do not know the answer to Ms. Harris’s question, unfortunately. We have been
unable to locate any response to this email, and have been repeatedly assured that all
DOAS and DCH records have been produced. We must therefore assume that the
response to Ms. Harris’s question was “no”, and that no reference checking records
exist.31 Consequently, DOAS failed to conduct a material part of any RFQC process –
checking to see if referenced contracts establishing a minimum performance history
actually satisfied qualification minimums of contract-type, term length, and aggregate
membership.32

31 The report identified in the email, dated 2012, lists certain contracts from CareSource in Ohio and
Michigan and Humana in Puerto Rico, but the listed items do not match those submitted by either offeror.
See Exhibit 45 at pages 25 (CareSource of Michigan), 41 (CareSource), and 52-53 (Humana Health Plans
of Puerto Rico and Humana Puerto Rico). As a snapshot, nor does the report provide information about the
time frame of the contract. Thus this report is inadequate to measure contract type, length and membership
qualifications.

32 It may be that DOAS, in its haste, decided that such a qualifications review could be completed during
the RFP phase. We question whether that would have been permitted under the terms of the RFQC, though
it seems obvious given the fact that DOAS made announcements of qualified contractors barely a month
after proposals were due – a very short time to solicit reference information and receive adequate responses
– and no analysis records exist of any kind on RFQC Questions 3 and 4 have been produced. We would
have expected that the minimums would have been solicited during the RFQC phase, and more qualitative
information solicited during the RFP phase. Regardless, we demonstrated previously and herein that the
RFP reference materials were inadequately prepared to establish the minimums of responsibility, and even
then those materials were not fully received as required by the GPM.
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4. CareSource’s Failed to Disclose All Material Subcontractors as Required
Under the Solicitation

CareSource also self-servingly only listed its affiliate, CareSource Management
Group Co., as a material subcontractor. The references provided for that affiliate were
the very same contracts submitted as CareSource’s references. Not only should those
have been ignored, but upon information and belief CareSource failed to fully disclose all
material subcontractors it intended to utilize.

We assume that DOAS and DCH interpreted in their analysis that CareSource’s
affiliate intends to self-perform all “subcontracted” work, and does not plan to further
subcontract any portion, whether pharmacy benefits, dental, vision or otherwise. In fact
one evaluator, Ms. Wiant, stated in her review of CareSource’s proposal that “[it is]
interesting that neither the dental provider nor PBM is considered a material
subcontractor”;33 however, apparently the evaluators did not seek clarification on this
point.

The RFP defines “subcontractor” as “[a]ny third party who has a written Contract
with the Supplier that have been assigned delegated functions and who have interactions
with Members’ Coordination of Care or the delivery of care.”34 A Material
Subcontractor is defined as follows:

Material Subcontractor: A Subcontractor, excluding Providers,
receiving Subcontractor Payments from the Supplier in amounts equal to
or greater than ten (10) million dollars annually during the State fiscal
year.35

Therefore, CareSource is barred by its proposal from using any other third party
anticipated to receive “greater than ten (10) million dollars annually” per year to perform
any “delegated function” that involves “interactions with Members’ Coordination of Care
or the delivery of care” under the contract.36 Based upon these definitions and Georgia
law, CareSource cannot hide behind its wholly-owned affiliation to shield another
intended third party from the proposal requirements related to identification and approval
of material subcontractors.37 CareSource must operate in good faith in the designation of
all known entities expected to provide work under the Contract.38

33 See CMO Master Technical Evaluation Template, CareSource, Question 8, Linda Wiant Initial
Comments. [Exhibit 3]
34 RFP Attachment B, at page 36. See also definition of “Subcontract”, RFP Attachment B, at page 35.
[Exhibit 19] Such “third parties” can include affiliates of the offeror. RFP Question & Answers Round 1,
Response to Question No. 301.
35 RFP Attachment B. [Exhibit 48]
36 See RFP Attachment B. [Exhibit 48] Each offeror was required to identify specific subcontractor
personnel that would be involved in the Contract work. RFP Question & Answers Round 1, Response to
Question No. 205. [Exhibit 49]
37 See GPM § 7.7.
38 GPM §§ I.3.7, I.3.7.1.
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On information and belief, however, CareSource and its affiliate are wholly
incapable of performing key aspects of the anticipated contract, including pharmacy
benefits, dental and vision. We base this belief, in part upon CareSource’s substantial
reliance on Humana in Kentucky, and their limited experience outside Ohio,
CareSource’s home state.39 We also assume that CareSource has not made plans to work
with Humana40 or any other subcontractor for significant portions of the work in Georgia,
which would be an improper “bait-and-switch” under its proposal.41 CareSource cannot
disclose its affiliate as a Material Subcontractor, and then substitute that work to a true
third party, as that would deprive DOAS and DCH of the opportunity to validate the
qualifications of and risk posed by that third party, particularly one that performs such a
critical function.

In sum, CareSource cannot perform all aspects of the intended contract without
passing ten (10) million dollars per year to an unaffiliated non-provider entity involved in
care management, delivery or coordination, and either CareSource deliberately and
misleadingly hid that entity (or those entities) behind its pass-through affiliate, or, DOAS
and DCH failed to reasonably scrutinize CareSource’s intention to self-perform virtually
one hundred percent of the work. Either way, CareSource was not entitled to selection.

39 See, e.g. [Exhibit 50] at page 4 (CareSource’s Ohio Medicaid Member manual, the back of the
membership card imaged on the page demonstrating that CVS Caremark is its pharmacy benefits manager
there); [Exhibit 51] at page 26.13 (page 38 of pdf) (CareSource’s Annual Statutory Filing noting, under
Health Care Receivables in Note 28.A, “The Company utilizes a third party to administer the [pharmacy
rebates] program.”).
40 As CareSource disclosed in its client references, CareSource’s Kentucky subcontractor, CareSource
Management Group Co., teamed up with Humana Health Plan, Inc. for administrative services in that
Commonwealth. CareSource’s GAFamilies CMO proposal, Question 9(b), Attachment N. Obviously
CareSource cannot have made any plans to work with Humana in Georgia, as that would have violated the
non-collusion affidavit each offeror submitted, and would have required disqualification of each, not to
mention an investigation by the Office of the Attorney General.
41 For example, CareSource is barred by the Scope of Work within the RFP from changing personnel
commitments made in its proposal, which would include all persons assigned by CareSource to perform
work under the Contract such as subcontractors. CareSource is also barred from contracting with or
permitting the performance of any work or services by material subcontractors without the prior written
consent from DCH. RFP Attachment D, Section B, at page 6 [Exhibit 52].
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III. Conclusion

For the aforementioned reasons, DOAS is required to reverse the NOIA. DOAS
must either issue a new NOIA that includes UnitedHealthcare as an intended awardee or
reissue the RFP to properly-qualified offerors and conduct an evaluation required by
Georgia law.

This 28th day of September, 2015.

Alston & Bird, LLP

Jeffrey A. Belkin, Esq.
Deborah Cazan, Esq.
Jessica L. Sharron, Esq.
Erica E. Harrison Arnold, Esq.
Counsel and Representative for
UnitedHealthcare
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