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I. INTRODUCTION 

WellCare of Georgia, Inc. ("WellCare"), one of the apparent successful offerors for the GA 

Families Care Management Organization (the "GA Families CMO") contract, submits this 

response in opposition to the Request for Formal Review submitted by Americhoice of Georgia, 

Inc. n/k/a UnitedHealthcare Community Plan of Georgia, Inc. ("United") with respect to the March 

1, 2016 decision issued by Lisa Eason, Deputy Commissioner of the Georgia Department of 

Administrative Services ("DOAS").1 

In its Request for Formal Review, United claims Deputy Commissioner Eason erred in 

confirming the Notice of Intent to Award ("NOIA") issued by DOAS on behalf of the Department 

of Community Health ("DCH") with respect to apparent successful offerors Peach State Health 

Plan of Georgia, Inc. ("Peach State"), Amerigroup Community Care Georgia ("Amerigroup"), and 

CareSource Georgia Co. ("CareSource"). Specifically, United contends Peach State should have 

been disqualified from this procurement for failing to submit its E-Verify Affidavit as part of its 

initial response to the Request for Proposal No. 41900-DCH0000100 (the "RFP"), and that 

Amerigroup and CareSource should have been disqualified from this procurement for failing to 

submit timely E-Verify Affidavits for some of their respective material subcontractors. In 

addition, United alleges CareSource and Humana should have been disqualified for failing to meet 

mandatory requirements regarding experience with risk-based contracts.2 

1 By email dated March 7, 2016, Assistant Commissioner and General Counsel for DOAS permitted the 
apparent successful offerors to submit responses to the Requests for Formal Review by 5 p.m. on Friday, 
March 11, 2016. A true and correct copy of the March 7, 2016 email is attached hereto as Exhibit A. 
2 United improperly attempts to reserve the right to assert at the upcoming oral presentation arguments 
not raised in its Request for Formal Review. WellCare expressly objects to United's improper attempt to 
circumvent Section 6.5.8 of the Georgia Procurement Manual ("GPM"), which requires the request for 
formal review to be in writing and "identify any errors in the protest decision as well as the factual and 
legal grounds upon which reversal or modification of the protest decision is deemed warranted." 



Significantly, United does not challenge the NOIA with respect to WellCare in the Protest 

Deputy Commissioner Eason denied or in its Request for Formal Review. The undisputed facts 

and documentary evidence in the administrative record conclusively establish WellCare fully 

complied with the E-Verify requirements set forth in O.C.G.A. § 13-10-91, the GPM, and the RFP. 

There is simply no legal or factual basis upon which to disturb the NOIA with respect to WellCare 

or to prevent WellCare from entering into the GA Families CMO contract with DCH. 

II. STATEMENT OF FACTS 

On February 9, 2015, DOAS issued the RFP for the GA Families CMO contract. On 

May 20, 2015, nine pre-qualified offerors, including WellCare, submitted proposals in response to 

the RFP. As part of its proposal, WellCare submitted its Contractor Affidavit under O.C.G.A. § 

13-10-91(b)(l) (the "Contractor Affidavit"), Subcontractor Affidavits under O.C.G.A. § 13-10-

91(b)(1) (the "Subcontractor Affidavits"), and all other appropriate documentation in compliance 

with the RFP and the Georgia E-Verify law.3 

After reviewing and evaluating the responses to the RFP, including WellCare's Contractor 

Affidavit and Subcontractor Affidavits, on September 9,2015, DOAS issued the NOIA for the GA 

Families CMO contract identifying four apparent successful offerors, including WellCare. In 

response to the NOIA, on September 24, 2015, United initiated a protest (the "Protest") 

challenging the NOIA based on, inter alia, the alleged failure of some of the apparent successful 

offerors (not WellCare) to comply with the E-Verify requirements set forth in O.C.G.A. § 13-10-

91, the GPM, and the RFP. 

Significantly, United did not and could not allege in its Protest that WellCare failed to 

comply with the E-Verify requirements or timely submit its Contractor Affidavit and 

3 True and correct copies of WellCare's Contractor Affidavit and Subcontractor Affidavits are attached 
hereto as Exhibits B and C, respectively. 



Subcontractor Affidavits. On March 1, 2016, Deputy Commissioner Eason denied United's 

Protest and affirmed the NOIA with respect to all four apparent successful offerors, including 

WellCare (the "Protest Decision"). 

United, in its Request for Formal Review, again has not alleged that WellCare failed to 

comply with the E-Verify requirements or to submit timely its Contractor Affidavit and 

Subcontractor Affidavits. United could not so allege because it is undisputed WellCare in fact 

complied with the E-Verify requirements and timely submitted the proper Contractor Affidavit 

and Subcontractor Affidavits. 

III. LEGAL STANDARD 

DOAS/DCH has broad discretion to determine which suppliers will provide the best value 

to the State. The burden on the party seeking to challenge a procurement decision of the state or 

one of its officials is a heavy one.4 An award may be disturbed only where the agency: 

(1) has acted wholly outside its authority; 

(2) has acted arbitrarily and capriciously in its decision making; 

(3) has rendered a decision that is clearly erroneous; or 

(4) has acted in violation of constitutional rights.5 

As discussed in detail below, United cannot satisfy its burden to show that any of the foregoing 

grounds occurred, and, therefore, its Request for Formal Review cannot be sustained. DOAS/DCH 

has broad discretion to determine which offeror will provide the best value to the State. 

Government agencies have wide discretion to establish the parameters of their procurement 

and select offerors that are in the best interests of and provide the best value to the government, 

4 IBM Corp. v. Evans, 265 Ga. 215, 217, 453 S.E.2d 706, 709 (1995), rev'd on other grounds by Ga. 
Dep'tofNat. Res. v. Ctr. for a Sustainable Coast, 294 Ga. 593, 755 S.E.2d 184 (2014). 
5 Id. 



considering all the evaluation factors set forth in the RFP.6 Such broad discretion is justified 

because negotiated procurement is inherently a judgment process which cannot accommodate 

itself to absolutes, at least not without severely impairing the quality of the judgment called for.7 

Agencies "are entrusted with a good deal of discretion in determining which bid is the most 

advantageous to the Government."8 "Contracting officers 'are entitled to exercise discretion upon 

a broad range of issues confronting them in the procurement process.'"9 Consequently, 

"procurement decisions are subject to a '"highly deferential rational basis review."'10 Also, the 

court assumes that the government acts in good faith when contracting.11 Moreover, "there is a 

'strong presumption that government officials act correctly, honestly, and in good faith when 

considering bids . . . ."'12 A protestor must present "well-nigh irrefragable proof that the 

government had specific intent to injure it to overcome this presumption.13 

"The wide discretion afforded contracting officers extends to a broad range of procurement 

functions, including the determination of what constitutes an advantage over other proposals."14 

"[Procurement officials have an even greater degree of discretion when it comes to best value 

determinations, as compared to negotiated procurements."15 "When the contracting officer's 

6 See, e.g., E.W. Bliss Co. v. United States, 77 F.3d 445, 449 (Fed. Cir. 1996) ("Procurement officials 
have substantial discretion to determine which proposal represents the best value for the government."); 
IBM Corp., 265 Ga. at 217, 453 S.E.2d at 709; R.D. Brown Contractors, Inc. v. Bd. of Educ. of Columbia 
Cnty., 280 Ga. 210, 210-11, 626 S.E.2d 471, 473 (2006). 
7 E. W. Bliss Co., 77 F.3d at 449 (stating the "relative merit of competing proposals is primarily a matter 
of administrative discretion"); Delbert Wheeler Cons., Inc. v. United States, 39 Fed. CI. 239, 247 (1997). 
"Effective contracting demands broad discretion." Lockheed Missiles & Space Co., Inc. v. Bentsen, 4 F.3d 
955, 958-959 (Fed. Cir. 1993) (citations omitted). 
8 One Largo Metro, LLC v. United States, 109 Fed. CI. 39, 73 (2013) (citations omitted); see also 
Pyramid Real Estate Servs., LLC v. United States, 95 Fed. CI. 125, 134(2010). 
9 Bannum, Inc. v. United States, 119 Fed. CI. 291, 302 (2014) (citations omitted). 
10 Id. (citations omitted). 
11 Id. 
12 Pyramid Real Estate Servs., LLC, 95 Fed. CI. at 134 (citations omitted). 
n Bannum, Inc., 119 Fed. CI. at 302. 
14 Id. 
15 One Largo Metro, LLC, 109 Fed. CI. at 74. 



discretion grows, so does the burden on the protestor."16 Moreover, the greater the procurement 

official's vested discretion, the higher the threshold for finding the official's decision irrational or 

unlawful.17 

The broad discretion afforded DOAS/DCH is recognized in Georgia case law. For 

example, in R.D. Brown Contractors, Inc.,18 the court held that a county Board of Education had 

the power to select a bidder for the construction of a new school that was not the low-cost bidder 

when the Board's invitation for bids reserved the right of the Board to award the project on 

"whatever basis is in the interest of [the Board.]" The court held the language of the bid invitation 

and the statutory authority of governmental entities to reject any and all bid proposals and to waive 

technicalities and informalities supported the Board's action.19 The court concluded that allowing 

the Board to waive technicalities and award the project on a basis that is in the interest of the Board 

furthered the public policy behind the statutory scheme of public bidding, namely assuring that 

taxpayers receive quality work and goods for the lowest possible price.20 

Similarly, in Griffin Bros., Inc. v. Town ofAlton,2] the Court of Appeals affirmed the trial 

court's decision that a town was not required to accept an unsuccessful bidder's bid, even though 

it was the low bid, when the winning bid was "consistent with the Town's request for bids" and 

"better met the Town's needs." The court held that the Town acted within the scope of its authority 

by exercising its discretion to award the contract to the unsuccessful bidder's competitor.22 

16 Mat 75. 
17 Id. at 77. 
18 280 Ga. 210, 210-11, 626 S.E.2d 471, 473 (2006). 
19 Id. at 213-14, 626 S.E.2d at 474-75. 
20 Id. at 214, 626S.E.2dat475. 
21 280 Ga. App. 176, 178-79, 633 S.E.2d 589, 590 (2006). 
22 Id. at 179, 633 S.E.2d at 590. 



Here, DOAS/DCH has considerable discretion in the selection of suppliers that present the 

best value to the State of Georgia. During the course of the procurement, DOAS/DCH exercised 

its discretion in permitting some of the suppliers (not WellCare) to present E- Verify Affidavits 

after the initial offers had been submitted, which exercise of discretion is entitled to great deference 

and should not be disturbed. In any event, even if there is any issue with any of the other apparent 

successful offerors, there is no issue of compliance with WellCare. Therefore, there is no basis to 

deny the award of the GA Families CMO contract to WellCare regardless of any determination 

adverse to any of the other three apparent successful offerors. 

IV. ARGUMENT AND AUTHORITY 

A. It is Undisputed WellCare Satisfied the E-Verify Requirements Set Forth in Georgia 
Law, the GPM, and the RFP. 

WellCare submitted documentation to DOAS/DCH establishing the company's 

compliance with O.C.G.A. § 13-10-91. As part of Attachment F4 to its response to the RFP, 

WellCare submitted the Contractor Affidavit, which was executed and sworn to by Roman Kulich, 

the Georgia Plan President for WellCare, which stated affirmatively, inter alia, that WellCare has 

registered with, is authorized to use, and uses a federal work authorization program in accordance 

with the applicable provisions and deadlines established in O.C.G.A. § 13-10-91, and will continue 

to use a federal work authorization program through the period of the GA Families CMO 

contract.23 

Attached to the Contractor Affidavit, WellCare submitted a list of all subcontractors 

WellCare anticipated using in connection with the performance of the GA Families CMO contract 

and the Subcontractor Affidavits.24 Thus, the undisputed documentary evidence in the 

23 Exhibit B, Contractor Affidavit. 
24 Id.; Exhibit C, Subcontractor Affidavits. 



administrative record conclusively establishes WellCare's compliance with Georgia's E-Verify 

law, and there has been no challenge to the NOIA or issue raised by any of the protestors as 

to WellCare. 

B. Deputy Commissioner Eason Properly Interpreted O.C.G.A. § 13-10-91. 

O.C.G.A. § 13-10-91 does not state bids submitted without E-Verify Affidavits must be 

disqualified. Rather, O.C.G.A. § 13-10-91(b)(l) provides, in pertinent part, that apublic employer 

(1) shall not enter into a contract unless the contractor registers and participates in the E-Verify 

program, and (2) shall not consider a bid before the public employer has received a signed, 

notarized affidavit from the contractor confirming the contractor is compliant with the E-Verify 

program. The first sentence provides the requirement; the second sentence identifies the proof of 

compliance the contractor must submit. 

Deputy Commissioner Eason collectively interpreted these two provisions as prohibiting a 

governmental entity from considering the award of a contract covered by the statute unless it 

receives proof of compliance with the E-Verify program. Given the context, Deputy 

Commissioner's Eason's interpretation of the statute is reasonable and logical. 

Ordinarily, "the interpretation of a statute by an administrative agency which has the duty 

of enforcing or administering it is to be given great weight and deference."25 Courts defer to an 

agency's interpretation when it reflects the meaning of the statute and comports with legislative 

intent.26 "The courts give great deference to executive agencies' policy decisions, because 

25 Ctr. for a Sustainable Coast v. Coastal Marshlands Prot. Comm., 284 Ga. 736, 741, 670 S.E.2d 429, 
433 (2008) (deferring to agency's interpretation of Coastal Marshland's Protection Act) (citations omitted); 
United Am. Ins. Co. v. Ins. Dep't ofGa, 258 Ga. App. 735, 740, 574 S.E.2d 832, 834 (2000) ("When 
statutes and regulations are interpreted by the Commissioner empowered to enforce them, that interpretation 
is entitled to deference unless that interpretation is contrary to the plain language of the statute." (internal 
citations omitted)); Albany Surgical, P.C. v. Dep't ofCmty. Health, 257 Ga. App. 636, 638, 572 S.E.2d 
638,641 (2002). 
26 Coastal Marshlands Prot. Comm., 284 Ga. at 741, 670 S.E.2d at 433. 



executive agencies provide a 'high level of expertise and an opportunity for specialization 

unavailable in the judicial or legislative branches' that enables such agencies to 'make rules and 

enforce them in fashioning solutions to very complex problems.'"27 Such judicial branch 

deference ends only when the agency's action is contrary to the plain language of the statute 

empowering the agency to act.28 

Despite the deference to which Deputy Commissioner Eason is entitled, United argues that, 

under O.C.G.A. § 13-10-91(b)(l), a bid submitted without the E-Verify Affidavit must be deemed 

non-responsive as a matter of law and immediately disqualified from the procurement. 

Significantly, O.C.G.A. § 13-10-91 does not address responsiveness or mention disqualification. 

If the legislature had wanted to impose such a Draconian sanction on all bidders who fail to include 

the E-Verify Affidavit as part of the initial bid, the legislature certainly could have included such 

language in the statute, but chose not to. United's interpretation erroneously construes the plain 

language of the statute and imposes absolute sanctions not contemplated by the legislature nor 

provided for by the statute. 

United's reliance on the Opinion issued by the Attorney General is unpersuasive. When 

asked if "the state entity [has] to get the E-Verify affidavit with the bid, or . . . after the bid but 

before the contract is signed," the Attorney General merely restated the language in the statute. 

As shown below, the Attorney General's Opinion provides no clarification whatsoever: 

27 Albany Surgical, P.C, 257 Ga. App. at 638, 572 S.E.2d at 641 (2002). 
28 Id. 



1. Does the state entity have to get the E-Verify affidavit with the bid, or can the E-Verify 
affidavit be obtained after the bid but before the contract is signed? 

O.C.G.A. § 13-l&-9i(b)(l) provides in pertinent part that "[bjefore a bid for any such 
service is considered by a public employer, the bid shall include a signed, mtximd 
affidavit from the contractor." Thus, the affidavit mist be obtaiied before the time that 
the bid is considered, 

Significantly, the term "considered" is not defined in the statute, nor have any court 

decisions clarified the meaning of the term. To the extent the meaning of "considered'' is 

ambiguous in O.C.G.A. § 13-10-91(b)(1), great deference must be afforded to the interpretation 

adopted by the administrative agency as to the application of the statute to its RFP. "Where 

statutory provisions are ambiguous, courts should give great weight to the interpretation adopted 

by the administrative agency charged with enforcing the statute."29 "[T]he level of deference this 

Court gives state administrative agency decisions interpreting ambiguous statutes is in accord with 

that identified by the United States Supreme Court in Chevron as appropriate for the judicial 

review of a federal administrative agency's statutory interpretation."30 Thus, to the extent there is 

any ambiguity regarding the meaning of the term "considered" in O.C.G.A. § 13-10-91(b)(l), 

Courts will give great deference to the manner in which DOAS/DCH interprets the statute. 

Here, Deputy Commissioner Eason's interpretation of O.C.G.A. § 13-10-91 is reasonable, 

logical, consistent with the rules of statutory construction, and should be affirmed. 

29 Cook v. Glover, 295 Ga. 495, 500 (2014) (quoting Schrenko v. DeKalb Cnty. Sch. Dist, 276 Ga. 786, 
791,582S.E.2d 109(2003)). 
30 Id. at 496 (citing Chevron U.S.A., Inc. v. Natural Res. Def Council, 467 U.S. at 843 n.9 (1984) (when 
reviewing an agency's construction of a statute it administers, the court must give effect to the 
unambiguously expressed intent of congress; however, if the statute is silent or ambiguous with respect to 
the specific issue, the question for the court is whether the agency's answer is based on a permissible 
construction of the statute)). 



C. Deputy Commissioner Eason's Decision Properly Followed and is Consistent with 
the Georgia Procurement Manual. 

Deputy Commissioner Eason properly found that the submission of E-Verify Affidavits 

relates to the "responsibility" as opposed to the "responsiveness" of the bidder, and thus, 

DOAS/DCH had the discretion to permit suppliers to submit E-Verify Affidavits after the initial 

bids had been received.31 Number 5 in Table 4.8 of the Georgia Procurement Manual (version 5, 

in effect in 2015) unambiguously provides that the submission of the signed and notarized 

Immigration and Security Form (E-Verify Form) relates to responsibility, not responsiveness, as 

shown below: 

5. Supplier has submitted a signed and 
notarized Immigration and Security Form 
(Section 3.5.1.3. - Securitv and Immiaration 
Requirement). 

Non-respdnsibfe 

As such, it is well-established that the agency has discretion to permit bidders to satisfy the 

requirement at any time prior to contract award.32 Thus, DOAS/DCH had the discretion to permit 

the submission of contractor affidavits and subcontractor affidavits after submission of the bid. 

D. Deputy Commissioner Eason's Decision Properly Followed and is Consistent with 
the RFP. 

Deputy Commissioner Eason found that the timing of the submission of the E-Verify 

Affidavits "could reasonably be considered to be an immaterial deviation from the terms of the 

31 Protest Decision dated March 1, 2016, pp. 7-8 
32 See May 27, 2015 Commissioner Decision Re: RFP # 46700-GDC0000628 "Offender Kiosks and 
Financial Services" Request for Formal Review, In re LORS Medical Corporation, File: B-259829.2 (Apr. 
25, 1995); see also Bailey Tool & Mfg. Co. v. United States, 117 Fed. CI. 457 (2014); Protest Decision 
dated March 1,2016, p. 8. 

10 



RFP, and that DCH was permitted to waive such administrative requirements pursuant to Section 

5.6.2.1 of the [GPM]."33 

An agency's interpretation of its own request for proposal is entitled to great deference.34 

Moreover, it is within an agency's broad discretion to determine if an omission of information in 

response to an RFP is material or immaterial.35 A court "only will overturn an agency's 

determination that an offeror's proposal failed to satisfy the material requirements of the 

solicitation if such a finding was arbitrary and capricious."36 

Here, DOAS/DCH has the discretion to interpret the RFP, determine that the timing of the 

submission of the E-Verify Affidavits is an immaterial deviation, and waive the timing 

requirements associated with the submission of the E-Verify Affidavits. Deputy Commissioner 

Eason's decision is, therefore, consistent with the provisions of the RFP and well-established 

Georgia law, and should be affirmed. 

To the extent the Protest Decision is not affirmed as to any of the other three apparent 

successful offerors, and any of the other three apparent successful offerors are disqualified, such 

decision has no application or impact on WellCare, and the award of the contract to WellCare 

should continue without delay. 

33 Protest Decision dated March 1, 2016, p.-9 
34 See Grumman Data Sys. Corp. v. Widnall, 15 F.3d 1044, 1047 (Fed. Cir. 1994) ("[GJovernment 
agencies are entrusted with a good deal of discretion in making procurement decisions."). 
35 Mil-Mar Century Corp. v. United States, 111 Fed. CI. 508, 538, 540 (2013) ("Determining whether a 
requirement of the [RFP] is considered a material requirement is a matter within the [agency's] discretion" 
(citations omitted)). 
36 Allied Tech. Grp v. United States, 94 Fed. CI. 16, 44 (2010). 

11 



E. United is not Entitled to an Evidentiary Hearing. 

1. United does not have a property interest subject to the protections of 
the due process clause. 

In order for the due process clause to be implicated, United must have a protected property 

interest that would be abridged without appropriate process.37 "In deciding whether a person 

possesses a property interest, a court must carefully sift through abstract needs and unilateral 

expectations until it locates a legitimate claim of entitlement."38 Property interests are "defined 

by 'existing rules or understandings that stem from an independent source such as state law-rules 

or understandings that secure certain benefits and that support claims of entitlement to those 

benefits.'"39 The established rule, for due process purposes, is that "a benefit is not a protected 

entitlement if government officials may grant or deny it in their discretion."40 

Under Georgia law, to have a property interest in a claimed government benefit, a 

disappointed offeror must have more than an abstract need or desire for it or a unilateral 

expectation of it; a disappointed offeror must, instead, have a legitimate claim of entitlement to 

raise a due process challenge.41 United has no legitimate claim of entitlement to any contract 

award under the RFP because the RFP does not provide that the highest-scoring offerors would 

automatically be awarded contracts. Instead, under the RFP, DOAS/DCH has extensive discretion 

to select an awardee (or awardees) that, in the agency's judgment, would provide the "best value" 

to the State of Georgia.42 

37 See Bd. of Regents v. Roth, 408 U.S. 564, 569-70 (1972). 
38 Dixon v. Metro. Atlanta Rapid Transit Auth., 242 Ga. App. 262, 264 (2000). 
39 Id. at 264. 
40 Town of Castle Rock, Colo. v. Gonzales, 545 U.S. 748, 756 (2005). 
41 Ruby-Collins, Inc. v. Cobb Cnty., 237 Ga. App. 517, 519-20, 515 S.E.2d 187, 189 (1999). 
42 See RFP, §2.1.11. 

12 



Significantly, Georgia courts have consistently rejected a disappointed offeror's due 

process violation claims when the state procuring authority — as is the case here (RFP § 2.1.6.) 

— is permitted to reject any or all bids.43 

2. United's alleged due process requirements will be satisfied by oral 
presentation, as provided for under the GPM, without the full 
"evidentiary hearing." 

Even assuming United has a property interest in the contract, which it does not, due process 

is satisfied through the DOAS/DCH administrative appeal process and through the judicial 

remedies available to the unsuccessful offerors. Procedural due process only requires notice and 

"some kind of hearing," which will be provided by DOAS/DCH in the form of oral presentation.44 

"The due process clause does not guarantee to a citizen of a state any particular form or method of 

state procedure. Its requirements are satisfied if he has reasonable notice and reasonable 

opportunity to be heard and to present his claim or defense; due regard being had to the nature of 

the proceedings and the character of the rights which may be affected by it."45 Under Georgia law, 

"an opportunity to be heard does not require an oral or evidentiary hearing on the issue."46 

In an administrative or quasi-judicial proceeding, such as the proceedings at issue here, due 

process requires only an informal hearing, not strict adherence to the rules of evidence.47 United 

43 Id. at 519, 515 S.E.2d at 189; see also Metric Constructors, Inc. v. Gwinnett Cnty., Ga., 729 F. Supp. 
101, 103 (N.D. Ga. 1990), affd, 969 F.2d 1047 (11th Cir. 1992) (rejecting disappointed bidder's due 
process claim because the county was not required to accept lowest bid and had authority to reject any and 
all bids). 
44 See Cleveland Bd. of Ed. v. Loudermill, 470 U.S. 532, 542 (1985); McBride v. Murray, 287 Ga. 99, 
102, 694 S.E.2d 99, 102 (2010); see also Parratt v. Taylor, 451 U.S. 527, 540 (1981) (reasoning that the 
due process clause requires an opportunity to be heard "at a meaningful time and in a meaningful manner"); 
Nix v. Long Mountain Res., Inc., 262 Ga. 506, 509, 422 S.E.2d 195, 198 (1992). 
45 City of Macon v. Benson, 175 Ga. 502, 504, 166 S.E. 26, 29 (1932). 
46 Ford Motor Co. v. Young, 322 Ga. App. 348, 355 (2013); see alsoEsaskyv. Forrest, 231 Ga. App. 488, 
490(1998). 
47 See Jackson v. Spalding Cnty., 265 Ga. 792, 794-95, 462 S.E.2d 361, 364 (1995); Nix, 262 Ga. at 509, 
422S.E.2dat 198; Foxy Lady, Inc. v. City of Atlanta, 347 F.3d 1232, 1237 (11th Cir. 2003) (reasoning that 
procedural due process does not require a right to subpoena witnesses to administrative hearings). 

13 



will be provided a fair and impartial procedure, which will include notice and the opportunity to 

be heard at the upcoming oral presentation. Courts reviewing these types of bid protest 

proceedings in the face of procedural due process challenges consistently find that there are no 

such violations.48 

Regardless of the type of presentation or hearing that is ultimately held, WellCare objects 

to United's request that only United, DOAS, and DCH be permitted to attend. It is beyond dispute 

that WellCare and the other apparent successful offerors have a property interest in the GA 

Families CMO contracts. As such, WellCare and the other apparent successful offerors must be 

permitted to attend. 

V. CONCLUSION 

For the above reasons, the Protest Decision, and based upon the record, United's Request 

for Formal Review should be denied. United challenges the decision issued by Deputy 

Commissioner Eason on March 1, 2016, based upon, inter alia, the allegedly tardy submission of 

E-Verify Affidavits by apparent successful offerors PeachState, Amerigroup, and CareSource. 

United does not contend and there is no evidence in the administrative record that WellCare failed 

to comply with the E-Verify requirements set forth in O.C.G.A. § 13-10-91, the GPM, and the 

RFP. Indeed, the documentary evidence in the administrative record conclusively establishes 

WellCare timely submitted its Contractor Affidavit and Subcontractor Affidavits. 

48 See, e.g., Flint Elec. Membership Corp. v. Whitworth, 68 F.3d 1309, 1313 (11th Cir. 1995) (reasoning 
that disappointed bidders had no federal procedural due process claim; they could have filed actions under 
Georgia law to recover their bid preparation costs, but because they failed to avail themselves of that remedy 
provided by the state, their procedural due process claims were not actionable); Bleccs, Inc. v. Augusta, 
Ga., Case No. CV 109-019, 2010 WL 1285470, at *4-*5 (S.D. Ga. Mar. 31, 2010) (holding that a 
disappointed bidder did not state a cause of action for any constitutional violation because state law 
provided an adequate procedural remedy for a disappointed bidder to a government contract); Thompson 
Bldg Wrecking Co. v. Augusta, Ga, Case No. CV 108-019 2010 WL 1286029, at *17 (S.D. Ga. Mar. 31, 
2010) (holding that bid protest provision's lack of a pre-deprivation hearing procedure did not violate 
procedural due process; disappointed bidders had no procedural due process claims because "the State of 
Georgia provides an adequate avenue for redress" of such claims). 
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Thus, there is no factual or legal basis upon which to disturb the NOIA with respect to 

WellCare or to prevent WellCare from entering into the GA Families CMO contracts with DCH. 

Respectfully submitted this 111 day of March 2016 
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