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I. INTRODUCTION 

WellCare of Georgia, Inc. ("WellCare"), one of the apparent successful offerors for the 

Georgia Families Care Management Organization (the "GA Families CMO") contract, submits 

this response in opposition to the Request for Formal Review submitted by AmeriHealth Caritas 

Georgia, Inc. ("AmeriHealth") with respect to the March 1, 2016 decision issued by Lisa Easton, 

Deputy Commissioner of the Georgia Department of Administrative Services ("DOAS").1 

AmeriHealth claims Deputy Commissioner Easton erred in confirming the Notice of Intent 

to Award ("NOIA") issued by DOAS on behalf of the Department of Community Health ("DCH"). 

AmeriHealth's Request for Formal Review is premised entirely on the untenable and baseless 

assertion that DOAS/DCH violated the Georgia Procurement Manual ("GPM") by transitioning 

four scoring members of the evaluation committee to non-scoring members of the evaluation 

committee in an effort to ensure the timely completion of the evaluation and procurement process 

and issuance of the NOIA.2 

AmeriHealth requests the NOIA be rescinded in its entirety so the proposals can be 

rescored by a new evaluation committee or to restart the entire procurement process. Such an 

extreme position is not surprising given AmeriHealth finished with the third lowest score in the 

GA Families CMO portion of the procurement — approximately 40 points less than the fourth 

highest scoring apparent successful offeror.3 

1 By email dated March 7, 2016, Assistant Commissioner and General Counsel for DOAS/DCH 
permitted the apparent successful offerors to submit responses to the Requests for Formal Review by 5 p.m. 
on Friday, March 11,2016. A true and correct copy of the March 7,2016 email is attached hereto as Exhibit 
A. 
2 One evaluator who was transitioned from a scoring to a non-scoring evaluator, Ms. Lindsey, was only 
scoring the GA Families 360 proposals and, therefore, is irrelevant with respect to the NOIA for the GA 
Families CMO procurement. 
3 Exhibit B is a true and correct copy of the scoresheet for the GA Families and GA Families 360 
procurements. Significantly, WellCare did not submit a response to the GA Families 360 procurement, and 
thus, its arguments deal solely with the NOIA for the GA Families CMO contracts. 



The decision of the Deputy Commissioner that DOAS/DCH did not violate the GPM or 

the terms of Request for Proposal No. 41900-DCHOOOOlOO (the "RFP") by transitioning four 

scoring members of the evaluation committee to non-scoring members of the evaluation committee 

should be affirmed. AmeriHealth cannot establish prejudice, it has not and cannot show it had a 

substantial chance to receive an award but for the transitioning of the scoring evaluators to non-

scoring evaluators, and there is no evidence DOAS/DCH acted arbitrarily or in bad faith. There 

is simply no legal or factual basis upon which to disturb the NOIA or to prevent WellCare from 

entering into the GA Families CMO contract with DOAS/DCH. 

II. STATEMENT OF FACTS 

On February 9, 2015, DOAS/DCH issued the RFP for the GA Families CMO contracts. 

On May 20, 2015, nine pre-qualified offerors, including WellCare, submitted proposals in 

response to the RFP. After reviewing, evaluating, and scoring the responses to the RFP, on 

September 9, 2015, DOAS/DCH issued the NOIA for the GA Families CMO contracts identifying 

four apparent successful offerors, including WellCare. 

On September 24, 2015, AmeriHealth initiated a protest (the "Protest") related to the RFP 

and the NOIA posted by the DOAS on behalf of DCH. In its Protest, AmeriHealth's only 

complaint was as to the proper and well-reasoned decision by DOAS/DCH to transition some of 

the scoring members on the evaluation committee to non-scoring members. AmeriHealth failed 

to allege or introduce any evidence that the number of scoring members on the evaluation 

committee was reduced in bad faith, was arbitrary, or was for improper or nefarious reasons. 

AmeriHealth in its initial Protest acknowledged and conceded that there was no way of 

knowing whether any of the unsuccessful offerors were prejudiced by the reduction in the number 



of scoring members on the evaluation committee,4 which admission, in and of itself, was fatal to 

AmeriHealth's Protest. In contrast, AmeriHealth now tries to claim prejudice based only on the 

mere possibility it may have been harmed. But AmeriHealth has no evidence or hard facts showing 

the reduction in scorers made any difference in the outcome of the procurement. Moreover, the 

evidence and record establish DOAS/DCH reduced the number of scorers on the evaluation 

committee from eight (8) to four (4) for legitimate and valid reasons, including to ensure that the 

evaluation process was completed in a timely manner.5 

On March 1, 2016, Deputy Commissioner Easton properly denied AmeriHealth's Protest 

and affirmed the NOIA with respect to all four apparent successful offerors, including WellCare 

(the "Protest Decision"). In its Request for Formal Review, AmeriHealth again claims 

transitioning four scoring members on the evaluation committee to non-scoring members violated 

the GPM necessitating rescission of the NOIA and either the rescoring of the proposals or the 

restarting of the entire procurement process. 

III. LEGAL STANDARD 

DOAS/DCH has broad discretion to determine which suppliers will provide the best value 

to the State. The burden on the party seeking to challenge a procurement decision of the state or 

one of its officials is a heavy one.6 An award may be disturbed only where the agency: 

(1) has acted wholly outside its authority; 

(2) has acted arbitrarily and capriciously in its decision making; 

(3) has rendered a decision that is clearly erroneous; or 

4 AmeriHealth's Protest, p. 10. 
5 Protest Decision, pp. 2-3. 
6 IBM Corp. v. Evans, 265 Ga. 215, 217, 453 S.E.2d 706, 709 (1995), rev'd on other grounds by Ga. 
Dep'tofNat. Res. v. Ctr. for a Sustainable Coast, 294 Ga. 593, 755 S.E.2d 184 (2014). 



(4) has acted in violation of constitutional rights.7 

As discussed in detail below, AmeriHealth has not and cannot satisfy its burden to show that any 

of the foregoing grounds occurred, and, therefore, its Request for Formal Review cannot be 

sustained. 

DOAS/DCH has broad discretion to determine which offeror will provide the best value to 

the State. Government agencies have wide discretion to establish the parameters of their 

procurement and select offerors that are in the best interests of and provide the best value to the 

government, considering all the evaluation factors set forth in the RFP.8 Such broad discretion is 

justified because negotiated procurement is inherently a judgment process which cannot 

accommodate itself to absolutes, at least not without severely impairing the quality of the judgment 

called for.9 

Agencies "are entrusted with a good deal of discretion in determining which bid is the most 

advantageous to the Government."10 "Contracting officers 'are entitled to exercise discretion upon 

a broad range of issues confronting them in the procurement process.'"11 Consequently, 

"procurement decisions are subject to a 'highly deferential rational basis review.'"12 

7 Id. 
8 See, e.g., E.W. Bliss Co. v. United States, 77 F.3d 445, 449 (Fed. Cir. 1996) ("Procurement officials 
have substantial discretion to determine which proposal represents the best value for the government."); 
IBM Corp., 265 Ga. at 217, 453 S.E.2d at 709; R.D. Brown Contractors, Inc. v. Bd. ofEduc. of Columbia 
Cnty., 280 Ga. 210, 210-11, 626 S.E.2d 471, 473 (2006). 
9 E. W. Bliss Co., 77 F.3d at 449 (stating the "relative merit of competing proposals is primarily a matter 
of administrative discretion"); Delbert Wheeler Cons., Inc. v. United States, 39 Fed. CI. 239, 247 (1997). 
"Effective contracting demands broad discretion." lockheedMissiles & Space Co., Inc. v. Bentsen, 4 F.3d 
955, 958-959 (Fed. Cir. 1993) (citations omitted). 
10 One Largo Metro, LLC v. United States, 109 Fed. CI. 39, 73 (2013); see also Pyramid Real Estate 
Servs., LLCv. United States, 95 Fed. CI. 125, 134 (2010). 
1' Bannum, Inc. v. United States, 119 Fed. CI. 291, 3 02 (2014). 
12 Id. (citations omitted). 



"The wide discretion afforded contracting officers extends to a broad range of procurement 

functions, including the determination of what constitutes an advantage over other proposals."13 

"[Pjrocurement officials have an even greater degree of discretion when it comes to best value 

determinations, as compared to negotiated procurements."14 "When the contracting officer's 

discretion grows, so does the burden on the protestor."15 Moreover, the greater the procurement 

official's vested discretion, the higher the threshold for finding the official's decision irrational or 

unlawful.16 

The broad discretion afforded DOAS/DCH is recognized in Georgia case law. For 

example, in R.D. Brown Contractors, Inc.,11 the court held that a county Board of Education had 

the power to select a bidder for the construction of a new school that was not the low-cost bidder 

when the Board's invitation for bids reserved the right of the Board to award the project on 

"whatever basis is in the interest of [the Board.]" The court held that the language of the bid 

invitation and the statutory authority of governmental entities to reject any and all bid proposals 

and to waive technicalities and informalities supported the Board's action.18 The court concluded 

that allowing the Board to waive technicalities and award the project on a basis that is in the best 

interest of the Board furthered the public policy behind the statutory scheme of public bidding, 

namely assuring that taxpayers receive quality work and goods for the lowest possible price.19 

Similarly, in Griffin Bros., Inc. v. Town of Alton,20 the Court of Appeals affirmed the trial 

court's decision that a town was not required to accept an unsuccessful bidder's bid, even though 

13 Id. 
14 One Largo Metro, LLC, 109 Fed. CI. at 74. 
15 Id. at 75. 
16 Id. at 77. 
17 280 Ga. 210, 210-11, 626 S.E.2d 471, 473. 
18 Id. at 213-14, 626 S.E.2d at 474-75. 
19 Id. at 214, 626 S.E.2d at 475. 
20 280 Ga. App. 176, 178-79, 633 S.E.2d 589, 590 (2006). 



it was the low bid, when the winning bid was "consistent with the Town's request for bids" and 

"better met the Town's needs." The court held that the Town acted within the scope of its authority 

by exercising its discretion to award the contract to the unsuccessful bidder's competitor.21 

Here, DOAS/DCH has considerable discretion in the selection of suppliers that present the 

best value to the State of Georgia. During the course of the procurement, DOAS/DCH properly 

exercised its discretion to transition four scoring members of the evaluation committee to non-

scoring members of the evaluation committee, which exercise of discretion is entitled to great 

deference and should not be disturbed. 

IV. ARGUMENT AND AUTHORITY 

A. Deputy Commissioner Eason Properly Concluded DOAS/DCH did not Violate the 
GPM by Transitioning Some of the Scoring Members on the Evaluation Committee 
to Non-Scoring Members on the Evaluation Committee. 

DOAS/DCH did not remove members from the Evaluation Committee; it merely 

transitioned some scoring members to non-scoring members. Section 3.5.8.3 of the GPM provides 

that "the evaluation committee must be finalized before the state entity begins evaluating 

proposals." AmeriHealth incorrectly argues DOAS/DCH violated Section 3.5.8.3 of the GPM by 

reducing the number of scoring evaluators from eight (8) to four (4). AmeriHealth's argument is 

without merit for several reasons, including: 

1. DOAS/DCH followed the GPM and the RFP; 

2. The number of scorers on the evaluation committee were properly reduced for 

legitimate reasons; 

3. DOAS/DCH's approach for the evaluation was appropriate; 

4. DOAS/DCH's approach for the evaluation is entitled to deference; 

21 Id. at 179, 633 S.E.2d at 590. 



5. The evaluation committee is not limited to only scoring evaluators, and the four 

persons referenced by AmeriHealth were not removed from the evaluation 

committee; 

6. Even if Section 3.5.8.3 of the GPM technically was not followed, there was no 

change in the terms of the solicitation, the evaluation criteria, or the scoring criteria; 

7. The relevant requirement, which is set forth in Section 5.4 of the GPM, provides 

that the evaluation committee must include at least three members, which 

requirement was undisputedly satisfied; and 

8. There is no showing of prejudice or that any technical deviation was material, 

serious, or made a difference with respect to WellCare or AmeriHealth. 

Section 3.5.8.3 provides that, "[o]nce the evaluation committee members have been 

identified, each member must sign and remit SPD-SP039 Evaluation Committee Member 

Participation Form to the procurement professional." Significantly, the Evaluation Committee 

Member Participation Form expressly states that "[a]n evaluation committee member ('member') 

may or may not be a voting member of the committee or contribute to the committee by scoring 

supplier responses."22 Thus, the form contemplates the evaluation committee referenced in 

Section 3.5.8.3 being comprised of both scoring and non-scoring members. 

On May 27, 2015, Evaluation Committee Member Participation Forms (SPD-SP039) were 

executed by both scoring and non-scoring members of the evaluation committee, including, but 

not limited to: Jonathan Duttweiler (non-scoring), Rolanda Wongus (non-scoring), Terri Hodges 

(non-scoring), Cynthia Goodwine (non-scoring), Lynette Rhodes (scoring), Marvis Butler 

(scoring), Heather Bond (scoring), and Linda Wiant (scoring).23 Dr. Janice Carson, Woody 

22 Exhibit C, Evaluation Committee Member Participation Form. 
23 Exhibit D, Evaluation Committee Member Participation Form signature sheets. 



Dahmer, Suzanne Lindsey, and Randall Solomon continued to be involved after they ceased to be 

scoring members on the evaluation committee.24 

There is no prohibition in the GPM against a scoring member of the evaluation committee 

becoming a non-scoring member of the committee. Section 5.4 of the Georgia Procurement 

Manual only provides that "the evaluation committee must include at least three members," which 

requirement is undisputedly satisfied. Therefore, DOAS/DCH did not violate the GPM by 

reducing the number of scorers on the evaluation committee; the four people identified by 

AmeriHealth were not removed from the evaluation committee, they merely transitioned from 

being scoring members to non-scoring members. 

B. Deputy Commissioner Eason Properly Concluded AmeriHealth Failed to Establish 
Prejudice. 

Even if DOAS/DCH technically did not follow the GPM by reducing the number of scorers 

on the evaluation committee, which WellCare expressly denies, AmeriHealth failed to establish 

the alleged deviation was material or caused it prejudice. "To prevail in a bid protest, a protestor 

must show a significant, prejudicial error in the procurement process."25 The prejudice standard 

"reflects a reasonable balance between the importance of (1) averting unwarranted interruptions 

of and interferences with the procurement process and (2) ensuring that protestors who have been 

adversely affected by allegedly significant error in the procurement process have a forum available 

to vent their grievances."26 

24 Exhibit E, emails establishing continued participation by Dr. Carson, Mr. Dahmer, Ms. Lindsey, and 
Mr. Solomon. 
25 One Largo Metro, LLC v. United States, 109 Fed. CI. 39, 71 (2013) (emphasis added). 
26 Id. 



Even if a protestor shows there were errors in the procurement process, the protest will be 

sustained only if the errors "significantly prejudiced" the protestor.27 "A protestor must show 

there was a 'substantial chance' it would have received the contract but for the agency's 

errors."28 "[T]he protestor must do more than show a 'mere possibility' that but for the agency 

errors, it 'would have received the contract.'"29 "Plaintiffs showing must be made by a 

preponderance of the evidence."30 Furthermore, the showing of harm must be specific to the 

asserted error.31 

To establish prejudice, a protestor must submit more than speculation and conjecture to 

support the contention that another review by the contracting agency would provide it a substantial 

chance of prevailing in a bid.32 As an example, in Bannum, the protestor relied on the difference 

between the 104 points the Bureau of Prisons ("BOP") deducted from the bidder's score based on 

an improper evaluation of past performance (under the Federal Acquisition Regulations) and the 

74.5 points by which the successful offeror won the bid.33 Had the BOP deducted fewer than 29.5 

points for past performance, the bid protestor would have prevailed.34 However, the protest was 

ultimately denied because the bid protestor failed to prove it had a "substantial chance" of scoring 

at least 74.5 points higher on past performance if the BOP properly rescored its past performance.35 

The protestor failed to make the requisite showing of prejudice. 

27 Digitalis Educ. Solutions, Inc. v. United States, 97 Fed. CI. 89, 95 (2011) (dismissing post-award bid 
protest when protestor could not demonstrate that it was significantly prejudiced by the agency's errors). 
28 Id. (emphasis added) (citations omitted); see also Bannum, 404 F.3d at 1354. 
29 AM Gen., LLC v. United States, 115 Fed. CI. 653, 702 (2014). 
30 Id. 
31 See Digitalis Educ. Solutions, Inc., 97 Fed. CI. at 94. 
32 See Bannum, Inc., 404 F.3d at 1358 (unsuccessful bidder was not prejudiced by agency's failure to 
comply with acquisition regulations when bidder's argument rested on "mere numerical possibility, not 
evidence"). 
33 Id. 
34 Id. 
35 Id. 



Similarly, in Vanguard Recovery Assistance v. United States,36 the Court held the protestor 

was not prejudiced by the agency's failure to rank the protestor for three of the most important 

factors in the RFP because the narrative descriptions for those categories indicated the original 

awardees would have still been selected. 

It is well-established that "[n]on-prejudicial errors in a bid process do not automatically 

invalidate a procurement."37 The prejudice determination is based only on those allegations which 

have been proven true.38 "Hard facts" and "concreteness" are necessary to make a showing of 

prejudice; "mere suspicion and innuendo" are not enough.39 In the absence of prejudicial errors, 

there is no basis upon which to sustain a bid protest.40 

In the absence of a showing of prejudice, AmeriHealth's Request for Formal Review 

cannot stand.41 In its Protest, AmeriHealth conceded there was no way of knowing whether any 

of the unsuccessful offerors were prejudiced by the reduction in the number of scoring members 

on the evaluation committee.42 This admission was fatal to AmeriHealth's Protest and remains 

fatal with respect to AmeriHealth's Request for Formal Review. 

36 101 Fed. CI. 765, 790(2011). 
37 See Pyramid Real Estate Servs., LLC, 95 Fed. CI. at 136 (concluding that even if agency violated terms 
of solicitation through manner in which it calculated prices proposed by protestor, protestor was not 
prejudiced as calculation was applied to all bidder's proposals). 
38 McVey Co., Inc. v. United States, 111 Fed. CI. 387, 404 (2013). 
39 M a t 410. 
40 See Digitalis Educ. Solutions, Inc., 97 Fed. CI. at 95 ("As already discussed, however, none of these 
errors, if rectified, would have put Digitalis in a position to receive the contract. Stated differently, we 
cannot say that but for these errors, Digitalis had a substantial chance at the contract."). 
41 One Largo Metro, LLC, 109 Fed. CI. at 71; Vanguard Recovery Assistance, 101 Fed. CI. at 790 
(requiring a showing of prejudice); Pyramid Real Estate Servs., LLC, 95 Fed. CI. at 136 (concluding that 
even if agency violated terms of solicitation through manner in which it calculated prices proposed by 
protestor, protestor was not prejudiced as calculation was applied to all bidder's proposals); Digitalis Educ. 
Solutions, Inc., 97 Fed. CI. at 95; Bannum, Inc., 404 F.3d at 1358 (unsuccessful bidder was not prejudiced 
by agency's failure to comply with acquisition regulations when bidder's argument rested on "mere 
numerical possibility, not evidence"). 
42 AmeriHealth's Protest, p. 10. 
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In its Request for Formal Review, AmeriHealth again admits "there is no way to know how 

the process would have concluded," but nonetheless alleges it was prejudiced by the removal of 

Suzanne Lindsey and Dr. Carson solely because Ms. Lindsey gave AmeriHealth its highest score 

on the GA Families 360 procurement and Dr. Carson gave AmeriHealth its second highest score 

for the GA Families procurement. AmeriHealth summarily concludes without any evidentiary 

basis that, had the scorers remained, "the relative rankings and scores likely would have changed 

in [its] favor." The undisputed facts and documentary evidence in the administrative record, 

however, establish the contrary. 

First, Ms. Lindsey only scored the GA Families 360 procurement; she was never supposed 

to and did not score any of the responses for the GA Families CMO procurement. AmeriHealth's 

argument regarding the removal of Ms. Lindsey is, therefore, irrelevant with respect to the NOIA 

issued to WellCare and the other apparent successful offerors for the GA Families CMO contracts. 

Second, AmeriHealth cannot show that, but for the transition of Dr. Carson, Mr. Dahmer, 

and Mr. Randall from scoring to non-scoring members of the evaluation committee, there would 

have been a substantial chance AmeriHealth would have received the contract. AmeriHealth's 

final score in the GA Families procurement was 435. The four apparent successful offerors 

received scores of 552 (Amerigroup), 490 (CareSource), 490 (PeachState), and 479 (WellCare). 

The fact Dr. Carson gave AmeriHealth a raw score of 459 points is not enough to show 

AmeriHealth had a substantial chance of receiving the contract had some of the scoring evaluators 

not been transitioned to non-scoring evaluators. Factoring in Dr. Carson's score would have only 

raised AmeriHealth's final score from a 435 to a 439.8, still almost 40 points less than the fourth 

highest scoring apparent successful offeror — WellCare. Significantly, Dr. Carson gave WellCare 

a raw score of 503.25, which would have raised WellCare's final score from a 479 to a 483.85, 

11 



makins it even less likely AmeriHealth would have been awarded a contract. The simple truth 

is that AmeriHealth was not within striking distance of any of the apparent successful offerors and, 

therefore, cannot show under any circumstances it was prejudiced merely because some of the 

members of the evaluation committee were transitioned from scoring to non-scoring members. 

Similarly, the Subject Matter Expert Feedback sheets Mr. Solomon completed after he was 

transitioned from a scoring member to a non-scoring member of the evaluation committee show 

WellCare would have most likely received a higher score than AmeriHealth from Mr. Solomon. 

With respect to the seven questions for which Mr. Solomon provided SME feedback, WellCare 

received six "Excellent" designations and one "Good" designation. In contrast, AmeriHealth 

received only three "Excellent" designations and four "Good" designations. Thus, with respect to 

those areas within Mr. Solomon's area of expertise, his designations indicate a preference for 

WellCare over AmeriHealth. 

Moreover, AmeriHealth admits these four scoring members did not score all the proposals 

before they were transitioned to non-scoring members of the evaluation committee. Therefore, it 

is baseless to point out that two of them scored AmeriHealth since AmeriHealth cannot prove those 

evaluators would not have scored other offerors higher than AmeriHealth, like Dr. Carson scored 

WellCare. In any event, it is improper to even consider their scores since they did not score all 

offerors and it is by definition pure speculation that their scoring would have established a 

substantial chance for AmeriHealth to receive a GA Families CMO contract. 

As explained by the court in Mc Vey Co., Inc., "hard facts" and "concreteness" are necessary 

to make a showing of prejudice; "mere suspicion and innuendo" are not enough.43 Here, the "hard 

facts" show that Dr. Carson and Mr. Solomon would have both scored WellCare higher than 

43 111 Fed. CI. at410. 
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AmeriHealth had they not been transitioned from scoring to non-scoring members of the 

evaluation committee. AmeriHealth cannot and has not proven any "hard facts" establishing its 

average score would have risen enough to eclipse the approximately 40-point margin between 

AmeriHealth and WellCare, and has not proven that WellCare's scoring would not have in fact 

been even higher had these two remained scoring evaluators. Therefore, AmeriHealth has not and 

cannot establish hard facts required in order for AmeriHealth to become or have a substantial 

change to become one of the four apparent successful offerors. 

AmeriHealth also claims it was prejudiced by the transition of four of the scorers on the 

evaluation committee to non-scorers because it changed the "composition of the evaluation 

committee's expertise." Again, there is no evidence to support AmeriHealth's position. Dr. 

Carson, Ms. Lindsey, Mr. Solomon, and Mr. Dahmer all remained on the evaluation committee, 

some as Subject Matter Experts. Thus, the evaluation committee retained the benefit of their 

respective areas of expertise. 

Moreover, AmeriHealth failed to introduce any "hard facts" or prove how it was prejudiced 

by the alleged change in the composition of the evaluation committee's expertise. AmeriHealth's 

position is based on mere speculation and innuendo, which, as a matter of law, is insufficient to 

disturb the NOIA. 

AmeriHealth misstates the standard for establishing prejudice. In its Request for Review, 

AmeriHealth represents that it only had to show that, but for the agency's actions, AmeriHealth 

would have had a reasonable possibility of receiving an award. That standard, however, has been 

expressly rejected by the federal courts. To establish prejudice, a protester must demonstrate that 

but for the alleged error, there was a '"substantial chance that [it] would receive an award—that it 

13 



was within the zone of active consideration.'"44 The Federal Circuit has specifically rejected the 

notion that the "the reasonable possibility" standard is controlling.45 "To make this required 

showing of prejudice in a post-award bid protest, the U.S. Court of Appeals for the Federal Circuit 

. . . has held that a plaintiff 'must show that there was a substantial chance it would have received 

the contract award but for the alleged error in the procurement process.'"46 "In other words, the 

protestor's chance of securing the award must not have been insubstantial."47 

AmeriHealth must establish that, but for the reduction in the number of scoring members 

on the evaluation committee, there was a "substantial chance'" it would have received the GA 

Families CMO contract.48 AmeriHealth cannot carry its burden and has failed to make the requisite 

showing. All of the offerors were treated the same and scored by the same four (4) members of 

the evaluation committee. AmeriHealth was not treated differently than any of the other offerors, 

it has failed to establish prejudice, and its Request for Formal Review should be denied. 

C. Deputy Commissioner Eason Properly Concluded AmeriHealth Has Not Established 
and Cannot Show that the Quality or Integrity of the Procurement was Compromised 
by the Reduction in the Number of Scorers on the Evaluation Committee. 

In order to ensure the scoring of the proposals was completed according to schedule, 

DOAS/DCH transitioned some evaluators from scoring members to non-scoring members of the 

evaluation committee. AmeriHealth claims that, as a result of this decision, the NOIA must be 

rescinded, the RFP re-issued, and the evaluation process started anew in order to ensure and 

44 CACI, Inc.-Fed. v. United States, 719 F.2d 1567, 1574-75 (Fed. Cir. 1983) (quoting Morgan Bus. 
Assocs., Inc. v. United States, 223 Ct. CI. 325, 619 F.2d 892, 896 (1980)) (emphasis added). 
45 Statistica, Inc. v. Christopher, 102 F.3d 1577, 1581 (Fed. Cir. 1996). 
46 Line Gov't Servs., LLC v. United States, 96 Fed. CI. 672, 691 (2010) (citations omitted); see also Weeks 
Marine Inc., v. United States, 575 F.3d 1352, 1359 (Fed. Cir. 2009); RexServ. Corp v. United States, 448 
F.3d 1305, 1308 (Fed. Cir. 2006). 
47 Info. Tech. & Applications Corp. v. United States, 316 F.3d 1312, 1319 (Fed. Cir. 2003); Statistica, Inc. 
v. Christopher, 102F.3d 1577, 1582 (Fed. Cir. 1996) (holding that a contractor failed to show a "substantial 
chance it would have received the contract award but for" agency error). 
48 Bannum, Inc., 404 F.3d at 1358. 
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maintain a "procurement system of quality and integrity." AmeriHealth, however, failed to 

introduce any evidence that the decision by DOAS/DCH to transition these scoring evaluators to 

non-scoring evaluators compromised the quality or integrity of the procurement. 

"[T]here is a 'strong presumption that government officials act correctly, honestly, and in 

good faith when considering bids "'49 A protestor must present "well-nigh irrefragable proof 

that the government had specific intent to injure it to overcome this presumption.50 Allegations of 

bad faith must be proved by clear and convincing evidence.51 

AmeriHealth's conclusory and wholly speculative allegation that the hypothetical "failure 

to maintain the integrity of the procurement process could lead to improper bias,"52 and that the 

alleged "failure to comply with the Georgia Procurement Manual and the Evaluation Committee 

Guidelines could perpetuate the perception of improper bias"53 is not enough. In order for the 

NOIA to be disturbed based upon AmeriHealth's claims of bad faith conduct undermining the 

integrity of the procurement process, AmeriHealth is required by law to prove bad faith by clear 

and convincing evidence via the introduction of "well-nigh irrefragable proof that DOAS/DCH 

transitioned some of the scoring evaluators to non-scoring evaluators with the specific intent to 

injure AmeriHealth. AmeriHealth has not and cannot carry this burden. 

The Deputy Commissioner correctly and properly found as follows: 

[AmeriHealth] appears to insinuate bad faith regarding the reduction of evaluation 
team members without any factual substantiation. Government officials are 
presumed to act in good faith and, where a protestor contends that contracting 
officials are motivated by bias or bad faith, it must provide convincing proof; I 
decline to attribute unfairness or prejudice to individuals participating in the 
procurement process on the basis of inference or supposition. As neither [United] 
or AmeriHealth present any evidence that evaluation committee members were 

49 Pyramid Real Estate Servs., LLC, 95 Fed. CI. at 134 (citations omitted). 
50 Bannum, Inc., 119 Fed. CI. at 302. 
51 Pyramid Real Estate Servs., LLC, 95 Fed. CI. at 140. 
52 AmeriHealth Request for Formal Review, p. 15 (emphasis added). 
53 Id. (emphasis added). 
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removed for an illegitimate or improper purpose, nor do they offer convincing 
evidence of an unfair evaluation process or that the reduction was material to the 
evaluation process or outcome of the solicitation, I find no merit in their argument.54 

D. Deputy Commissioner Eason Properly Concluded the Decision by DOAS/DCH to 
Reduce the Number of Scorers on the Evaluation Committee was not Arbitrary or 
Capricious. 

A disappointed bidder has the burden of demonstrating the arbitrary and capricious nature 

of the agency decision by a preponderance of the evidence.55 "Under an arbitrary or capricious 

standard, the reviewing court should not substitute its judgment for that of the agency, but should 

review the basis for the agency decision to determine if it was legally permissible, reasonable, and 

supported by the facts."56 Courts should not "second-guess the ratings given by procurement 

officials that involve discretionary determinations."57 

DOAS/DCH did not act in an arbitrary or capricious manner, nor did it "jettison" or 

"abandon" members of the evaluation committee as claimed by AmeriHealth. There is no factual 

support for AmeriHealth's contention that some of the scoring evaluators were transitioned to non-

scoring evaluators "without any justification or standard." 

DOAS/DCH properly decided to reduce the number of scorers on the evaluation committee 

to ensure deadlines were met. Specifically, Mr. Dahmer and Dr. Carson were unable to complete 

the evaluations in a timely manner, and Ms. Lindsey and Mr. Solomon were transitioned into 

Subject Matter Experts (non-scoring members of the evaluation committee).58 In its Protest and 

54 Protest Decision, pp. 2-3 (internal citations omitted). 
55 One Largo Metro, LLC, 109 Fed. CI. at 70. 
56 Id.; Bannum, Inc., 119 Fed. CI. at 300; see also Pyramid Real Estate Servs., LLC, 95 Fed. CI. at 133 
("[T]he reviewing court may not substitute its judgment for that of the agency."). 
57 Pyramid Real Estate Servs., LLC, 95 Fed. CI. at 134; see also Colonial Press Int % Inc. v. United States, 
788 F.3d 1350, 1359 (Fed. Cir. 2015) (declining to substitute court's own judgment for that of the agency 
as to the agency's determination that disappointed bidder failed to satisfy requirements of responsibility 
determination). 
58 Exhibit F, emails indicating inability to complete evaluations on time. 
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Request for Review, AmeriHealth acknowledges that, in certain situations, changes may need to 

be made to the composition of the evaluation committee, which is exactly what happened here. 

The decision by DOAS/DCH was legally permissible, reasonable, and supported by the 

facts. The GPM does not prohibit a change in the number of scorers on the evaluation committee, 

it was reasonable to reduce the number of scorers on the evaluation committee to ensure deadlines 

were met, and transition some of the scoring evaluators to SMEs, and the explanation by 

DOAS/DCH regarding the reduction in the number of scorers on the evaluation committee is 

supported by the facts.59 

AmeriHealth failed to submit any evidence supporting its conclusory allegation 

DOAS/DCH acted in an arbitrary or capricious manner. Moreover, as explained by Commissioner 

Sid Johnson in his decision on the appeal of eRFP-40800: Back Office Insurance Licensing System 

on Behalf of the Georgia Department of Insurance,60 "[although the State is bound by the terms 

of the Manual, without some degree of discretion, ability to allow deviation, and innate 

flexibility embedded in the procurement process, the process would be unmanageable."61 

That same degree of discretion, ability to deviate, and procedural flexibility was required 

in this case as well. Some of the scoring evaluators simply could not complete their review of the 

proposals by the established deadline, but remained part of the evaluation committee in a non-

scoring capacity. To ensure that the process was not delayed, DOAS/DCH made the proper 

decision to remove some of the scoring members of the evaluation committee. The decision was 

reasoned, justified, and permissible.62 

59 Id. 
60 Exhibit G, Commissioner Sid Johnson's decision on the appeal of eRFP-40800: Back Office Insurance 
Licensing System on Behalf of the Georgia Department of Insurance 
61 Id. (Emphasis added). 
62 Exhibit F, emails indicating inability to complete evaluations on time. 
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E. Deputy Commissioner Eason Properly Concluded DOAS/DCH had discretion to 
reduce the number of scorers on the evaluation committee and its decision to do so is 
entitled to substantial deference. 

An agency has broad discretion in conducting a procurement.63 As the Court of Appeals 

for the Federal Circuit has instructed, "contracting officers are 'entitled to exercise discretion upon 

a broad range of issues confronting them' in the procurement process."64 

Here, it was within DOAS's/DCHS's discretion to reduce the number of scorers on the 

evaluation committee and its decision to do so is entitled to substantial deference. Due to the 

inability of some of the scoring evaluators to complete their review of the proposals by the 

deadline, DOAS/DCH elected to reduce the number of scorers. 

There is no express, absolute prohibition in the GPM against reducing the number of 

scorers on the evaluation committee. It is clearly contemplated that some scoring members may 

be removed or not finish scoring because there can be legitimate reasons necessitating such action. 

For example, in addition to not being able to timely finish scoring, the scorers could become ill, 

get in an accident, or any number of incidents that properly preclude their finishing as scoring 

evaluators. The GPM has to be read to provide flexibility and discretion to deal with these sorts 

of contingencies without restarting the whole procurement process every time a scorer is removed. 

63 See Lockheed Missiles & Space Co., 4 F.3d at 958-59 ("Effective contracting demands broad 
discretion." (citing Burroughs Corp. v. United States, 617 F.2d 590, 598 (Ct. CI. 1980))); DynCorp Int'l 
LLC, 76 Fed. CI. 528, 537 ("'[B]est value' contract awards give a contracting officer more discretion than 
awards based on price alone." (citing Galen Med. Assocs., Inc. v. United States, 369 F.3d 1324, 1330 (Fed. 
Cir. 2004))). 
64 Impresa Construzioni Geom. Domenico Garufi, 238 F.3d 1324, 1332 (quoting Latecoere Int'l, Inc. v. 
U.S. Dep'tofNavy, 19 F.3d 1342, 1356 (11th Cir. 1994)). 
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V. CONCLUSION 

For all the foregoing reasons, the reasons set forth in the Protest Decision, and based on 

the administrative record, it is respectfully requested that the Request for Formal Review submitted 

by AmeriHealth be denied in its entirety. 

DOAS/DCH properly decided some of the scoring members of the evaluation committee 

needed to be transitioned to non-scoring members of the committee to ensure the procurement, 

evaluations, and scoring concluded on time. There is no evidence the reduction in the number of 

scorers was arbitrary, capricious, or for an improper or invalid purpose. There also is no showing 

the reduction in the number of scorers was prejudicial to AmeriHealth, WellCare, or any of the 

other bidders. 

The GPM does not prohibit a reduction in the number of scorers on the evaluation 

committee, and the decision to do so is entitled to at least the same degree of deference as decisions 

regarding which proposals constitute the best value and are most advantageous to the State. This 

is especially true here where no showing has been or could be made to establish prejudice or 

arbitrariness or capriciousness, or that any deviation was material or provided a competitive 

advantage to an offeror. 

AmeriHealth has not submitted any evidence that DOAS/DCH was improperly motivated 

in its decision to reduce the number of scorers on the evaluation committee and, absent proof to 

the contrary, DOAS/DCH enjoys a presumption that it acted "correctly, honestly, and in good 

faith."65 AmeriHealth cannot establish and has similarly failed to submit evidence that 

DOAS/DCH acted wholly outside its authority, acted arbitrarily and capriciously, rendered a 

65 Pyramid Real Estate Servs., LLC, 95 Fed. CI. at 134. 
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decision that is clearly erroneous, or acted in violation of constitutional rights. To the contrary, 

the record shows DOAS/DCH acted properly, reasonably, and within its authority. 

There is simply no factual or legal basis upon which to disturb the NOIA or grant any of 

the relief sought by AmeriHealth, and, therefore, the Request for Formal Review submitted by 

AmeriHealth should be denied in its entirety. It is respectfully requested that the Protest Decision 

be affirmed and that the NOIA with respect to WellCare be preserved. 

Respectfully submitted this 11th day of March 2016. 
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