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PLAN OF GEORGIA, INC. 

I. INTRODUCTION

On September 9, 2015, the Department of Administrative Services 
posted a Notice of Intent to Award to Peach State Health Plan, Inc. and others 
regarding RFP 41900-DCH 0000100.  In response, AmeriHealth Caritas 
Georgia, Inc., Humana Employers Health Plan of Georgia, Inc., and 
Americhoice of Georgia, Inc. n/k/a UnitedHealthcare Community Plan of 
Georgia Inc. filed protests to the Notice of Intent to Award.  On March 1, 
2016 DOAS Deputy Commissioner Lisa Eason rejected the three protests in a 
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thoughtful and comprehensive decision.  All three protesters have appealed, in 
large part by merely rehashing the same arguments presented to and rejected by 
the Deputy Commissioner, while ignoring many key parts of the decision.  
Humana and AmeriHealth are each fixated on a different issue that has been 
thoroughly briefed and re-briefed by the parties, thoughtfully considered by the 
Deputy Commissioner, and properly rejected.  Humana’s issue is whether 
Peach State has complied with the applicable E-Verify requirements.  
AmeriHealth’s issue is the failure of certain evaluators who were initially part of 
the evaluation committee to complete their work.  Both protesters’ arguments 
lack merit, and their appeals should be rejected.1

II. ARGUMENT
2

A. Deputy Commissioner Eason Properly Rejected Humana’s 
Protest. 

Regarding Humana’s protest, Deputy Commissioner Eason carefully 
reviewed arguments that the Notice of Intent to Award to Peach State violated 
state law, the Georgia Procurement Manual, or the Request for Proposal.  She 
reached the correct conclusion with respect to all three sources.  Her decision 
should be affirmed.  It is especially worthy of note by the Commissioner, 
however, that Peach State has worked successfully with Georgia’s Department 
of Community Health for approximately 10 years.  The relationship began in 
2006 with Georgia Families and PeachCare for Kids.  Peach State has 
demonstrated over the past decade that it is a transparent, trustworthy and 
responsive Care Management Organization.  Most importantly, Peach State has 
had E-Verify affidavits on file with DCH since July 1, 2013, and DCH has 
knowledge of Peach State’s past and continuing compliance with E-Verify.  As 
noted by Deputy Commissioner Eason, “[i]mportant to this discussion is the 
fact that there is no allegation that Peach State is not a participant in the e-
verify program.”3 This undisputed fact contradicts Humana’s claim that Deputy 

1 Peach State responds here only to the appeals filed by AmeriHealth and Humana.  Peach 
State is contemporaneously filing a separate response to the appeal of UnitedHealthcare. 
2 The facts at issue in these protests have been set out in detail in numerous previous briefs 
submitted in regard to the initial protest, in the protesters’ Requests for review and, 
undoubtedly, in other successful offerors’ Responses to the Requests.  Peach State will avoid 
needlessly setting out another recitation of the facts.  Rather, as to the facts, it will 
specifically respond only to inaccuracies or omissions in Humana’s or AmeriHealth’s 
Requests. 
3 Decision of Deputy Commissioner Eason, Mar. 1, 2016 (Protest Decision), at 8. 
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Commissioner Eason’s decision would allow a process whereby the state does 
not know if an apparent successful offeror is able to comply with E-Verify.4

1. There was no violation of the Security and Immigration 
Compliance Act. 

Deputy Commissioner Eason offered two, alternative reasons why the 
Notice of Intent to Award does not run afoul of the Security and Immigration 
Compliance Act.5  One, she noted that, “as all contractor affidavits have been 
submitted prior to contract award, I find substantial compliance with the 
statutory requirement.”6  Second, she rejected the protesters’ interpretation of 
the statute as requiring an E-Verify affidavit at the time of bid submission.7

Both conclusions are correct.8

Humana completely ignores Deputy Commissioner Eason’s finding of 
substantial compliance with O.C.G.A. § 13-10-91.  The words “substantial 
compliance” do not appear in its Request for Formal Review.  Humana also 
completely ignores Deputy Commissioner Eason’s citation to O.C.G.A. § 1-3-
1(c),9 which states in part that “substantial compliance with any statutory 
requirement, especially on the part of public officers, shall be deemed and held 
sufficient” and was previously relied on by Peach State in its briefing in 
response to the initial protests.10 The statute is not cited or dealt with in 
Humana’s brief.  These omissions are glaring, and telling.   

Regardless of how O.C.G.A. § 13-10-91 is interpreted, the fact remains 
that Peach State substantially complied—as correctly recognized by the Deputy 
Commissioner. 11  The intent underlying Section 13-10-91(b)(1) is to prevent 

4 Humana Request for Formal Review (Humana Request) at 5. 
5 O.C.G.A. § 13-10-91. 
6 Protest Decision at 7 n.15. 
7 Id. at 7–8. 
8 In addition to the arguments set forth here in regard to the E-Verify issue, Peach State’s 
Response to UnitedHealthcare’s Request also includes several other compelling arguments.  
Rather than redundantly reciting those same arguments here, Peach State instead refers to its 
simultaneous submission regarding UnitedHealthcare’s Request and incorporates the E-
Verify arguments from that Response by reference.  
9 Protest Decision at 7 n.15. 
10 Response of Peach State Health Plan, Inc. to Protest by AmeriHealth Caritas Georgia, 
Inc., Oct. 13, 2015, at 8 n.15. 
11 E.g., DeKalb Cnty. v. Buckler, 654 S.E.2d 193, 195 (Ga. Ct. App. 2007) (“In Georgia, ‘[a] 
substantial compliance with any statutory requirement, especially on the part of public 
officers, shall be deemed and held sufficient, and no proceeding shall be declared void for 



4

the state from entering into public works contracts with vendors that do not or 
cannot meet E-Verify requirements.  Based on that limitation, the statute goes 
on to require the submission of E-Verify affidavits from bidders so that the 
state does not unknowingly enter into contracts with bidders who are not or 
could never be eligible for a contract award in the first place.  Humana’s 
discussion about the purpose of O.C.G.A. § 13-10-91 supports Peach State’s 
position and Deputy Commissioner Eason’s decision.  Humana states that the 
“clear intent” behind the statute is to avoid having state agencies waste time 
considering bids from offerors “that would be unable, for whatever reason, to 
comply with the E-Verify program requirements.”12  But Peach State’s ability to 
meet the E-Verify program requirements is a non-issue, because there is no 
dispute that Peach State can comply and is complying with E-Verify.  It has 
had an E-Verify affidavit already on file for some time. 

Humana’s Request asks the Commissioner to throw out a winning 
proposal of one of the most qualified bidders based on a rigid and inflexible 
implementation of the E-Verify requirement, a result that would be directly 
contrary to the purpose of the Request for Proposal process.  The purpose of 
the E-Verify requirement is “to ensure that contractors or subcontractors 
awarded business with the state are actively registered and verifying the 
immigration status of employees through a federal work authorization 
program.”13  That has been ensured with regard to Peach State.  Despite this 
reality, Humana claims that “[t]he purpose of the RFP process is to determine 
whether the bid complies with the RFP, the GPM and the law and is therefore 
eligible for an award.”14  But as clarified in Georgia case law, that is not the 
purpose of the RFP process.  Rather, “[t]he purpose of a bidding process for 
public project contracts is to assure that taxpayers receive quality work and 
goods for the lowest possible price.”15  Deputy Commissioner Eason makes the 
point effectively: “The purpose of the request for proposals process is to 
provide a fair and open competitive structure to secure goods and services at 
the best value for the benefit of the state.”16  Humana would have the 
Commissioner invalidate one of the bids that the RFP process deemed as 
offering the best value on a technicality—where Peach State timely obtained an 
E-Verify affidavit for itself and intended to submit it with its bid, but, due to an 

want of such compliance, unless expressly so provided by law.’ OCGA § 1–3–1(c). This can 
be so even if the statutory requirement is expressed with the word ‘shall.’” (emphasis added)). 
12 Humana Request at 5. 
13 Protest Decision at 7 (footnote omitted). 
14 Humana Request at 4. 
15 Letchas v. Sims Asphalt Co., 550 S.E.2d 721, 722 (Ga. Ct. App. 2001). 
16 Protest Decision at 9. 
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obvious clerical error, submitted a different affidavit twice.  This error has since 
been corrected, before any new contract with Peach State.  And, despite 
Humana’s repeated statements in its Request to the contrary, Peach State 
submitted all required E-Verify affidavits for its material subcontractors.   

This is not a situation where the state is at risk of entering into a contract 
with a successful offeror who did not or could not meet E-Verify 
requirements.  As an incumbent offeror, Peach State already had an E-Verify 
affidavit on file with the state.  Since realizing its inadvertent omission of a new 
E-Verify affidavit from its bid package—and before the contract has been 
awarded—Peach State submitted an E-Verify affidavit for this RFP.  Thus, 
Peach State and DCH have substantially complied with Section 13-10-91(b)(1) 
and the purpose of the statute has been completely fulfilled.  Deputy 
Commissioner Eason properly recognized this substantial compliance as 
sufficient, rather than elevating form over substance as insisted by Humana, 
which seeks to use a clerical oversight as a means to overcome its loss on the 
merits.   

Deputy Commissioner Eason’s alternative reasoning with regard to 
statute is also sound.17  Although Humana puts forth a different interpretation 
of the statute, the Deputy Commissioner’s interpretation is entirely reasonable 
and consistent with the legislative intent of the statute, as discussed above.  
DOAS is the agency charged with implementing statutes related to public 
procurement in Georgia.  An agency is in the best position to know what the 
statutes governing its behavior mean, and an agency’s interpretation of such a 
statute is entitled to deference.  The Supreme Court of Georgia has repeatedly, 
consistently, and recently affirmed this fundamental principle in various 
contexts.18

Fundamentally, Humana seeks to undo the RFP process and Deputy 
Commissioner Eason’s decision based on an immaterial deviation it casts as 
material.  No one waived the E-Verify requirement for Peach State.  No one 
contends that the state will enter into a contract with a vendor who does not 
meet the E-Verify requirements.  At most, if there was a waiver, it was waiver 
of submitting the E-Verify affidavit along with the bid submission and 

17 Id. at 7–8.  See also Peach State’s Response to UnitedHealthcare. 
18 See, e.g., Cook v. Glover, 761 S.E.2d 267, 271 (Ga. 2014) (holding that, as DCH is the agency 
charged with developing and implementing the policies necessary to meet Medicaid 
requirements, its interpretation of relevant statutes is entitled to deference so long as it 
comports with legislative intent and is reasonable). 
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permitting it to be submitted afterwards from an incumbent bidder that already 
had an E-Verify affidavit on file with the state.  To the extent this constitutes a 
deviation, it is an immaterial deviation.  The Georgia Supreme Court has 
recognized that waivers of immaterial technicalities are within the discretion of 
the agency.19

2. There was no violation of the Georgia Procurement Manual 
or the Request for Proposal. 

Deputy Commissioner Eason offers several cogent explanations as to 
why there has been no violation of the Georgia Procurement Manual or the 
RFP at issue here, and all are largely ignored by Humana.  The language in the 
Manual is key: “The state entity is permitted to waive minor informalities in the 
supplier’s response as well as certain administrative requirements, if doing so is 
in the best interest of the state.”20  The Deputy Commissioner determined that 
any deviation here was immaterial and in the best interest of the state.  This is a 
judgment that is best left to the state.  The judgment of an aggrieved protestor 
as to what is in the state’s best interest is irrelevant. 

As for the language in GPM Section 3.5.1.3, Deputy Commissioner 
Eason correctly points out that it requires a supplier to submit an affidavit “to 
be eligible for contract award.”  She is therefore correct to conclude that “[t]his 
language indicates that an affidavit must be received prior to contract award, not 
prior to bid evaluation.”21  No refutation of this analysis appears in Humana’s 
Request. 

Humana criticizes the Deputy Commissioner’s interpretation of the 
GPM as to whether the lack of an E-Verify affidavit in a bid submission 
renders the bid nonresponsive or non-responsible.  The GPM plainly states 
that it is an issue of responsibility, not responsiveness.22  Notwithstanding, 
Humana ignores that reality and offers its own interpretation of how the 
Deputy Commissioner should interpret responsiveness versus 

19 R.D. Brown Contractors, Inc. v. Bd. of Educ. of Columbia Cnty., 626 S.E.2d 471, 474 (Ga. 2006) 
(“[W]e see no reason why the Board could not determine that it was not a material 
requirement, but rather a technicality that could be waived.”).  Accord May 30, 2014 Letter 
from DOAS Commissioner Johnson to Jeffrey A. Belkin et al. at 1 n.1 (“[W]ithout some 
degree of discretion, ability to allow deviation, and innate flexibility,” government 
procurement in this State “would be unmanageable.”). 
20 GPM § 5.6.2.1. 
21 Protest Decision at 8. 
22 GPM Table 5. 
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responsibility.  Notably, Humana does not—and cannot—point to any place in 
the GPM that expressly states that the lack of an E-Verify affidavit makes a bid 
submission nonresponsive. 

Here, the Deputy Commissioner’s interpretation and opinion should be 
afforded deference.  Not only was she correct in her analysis, but if the 
interpretation of statutes and rules affecting an agency were left to the 
discretion of the losing bidders—over that of the state—then no procurement 
would ever be completed. 

Regardless, the discussion about responsiveness versus responsibility 
gets Humana no further to upending Deputy Commissioner Eason’s decision.  
Humana suggests that the definition of responsiveness indicates the state erred 
here.  Such an understanding is only possible by omitting the element of 
materiality, which Humana ignores.  An offer must be materially non-
conforming in order to be non-responsive.  To read out the adverb, as Humana 
does, is to change the meaning, as the U.S. Supreme Court and other courts 
have repeatedly held.23

Humana mistakenly claims that the state has waived requirements of the 
RFP here and that “[t]his situation is controlled by Excelsior.”24  Putting aside 
whether a case from a federal circuit outside of Georgia that is currently being 
appealed can control here, Excelsior actually supports Peach State’s position and 
the Deputy Commissioner’s decision.  In that case, the company LMC Med 
Transportation, LLC “did not possess the requisite business license to operate 
in South Carolina at the time that it was awarded the contract.”25  It was only 
“well after the contract was awarded and this protest was filed” that LMC 
bothered to acquire one.26  That is a far cry from this case.  Peach State had an 
E-Verify form for itself already on file with the state, Peach State had obtained 
an E-Verify specific to this proposal before it submitted its bid, and the 
contract has not been awarded yet, only a Notice of Intent to Award.  Humana 
places undue and improper weight on Excelsior. 

23 See, e.g., Independence Institute v. FEC, slip op. at 5 (D.C. Cir. Mar. 1, 2016) (“The Supreme 
Court has emphasized, moreover, that the adverbs [‘essentially,’ ‘wholly,’ and ‘obviously’] are 
no mere throwaways” and “have cogent legal significance” (quotation marks omitted)). 
24 Humana Request at 10 (citing Excelsior Ambulance Serv., Inc. v. United States, 124 Fed. Cl. 581 
(2015), appeal docketed, No. 16-1534 (Fed. Cir. Jan. 29, 2016)). 
25 Excelsior, 124 Fed. Cl. at 586. 
26 Id. at 588. 
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3. Peach State Submitted All Necessary Affidavits for 
Subcontractors. 

Humana makes the misleading claim that Peach State “admits” its 
proposal did not contain E-Verify affidavits “for certain of its 
subcontractors.”27  As explained previously, but completely ignored by 
Humana, Peach State submitted all required E-Verify affidavits for its material 
subcontractors along with its RFP response, as the RFP required.  Peach State’s 
previous arguments on this point will not be repeated here, but are 
incorporated by reference.28

B. Deputy Commissioner Eason Properly Rejected AmeriHealth’s 
Protest. 

Deputy Commissioner Eason’s analysis of AmeriHealth’s argument is 
thorough and unassailable, and it should not be disturbed.  As Amerihealth has 
not put forward any truly new arguments, but has merely rehashed the same 
arguments that have already been thoroughly refuted, Peach State will not 
burden the Commissioner by completely repeating its previous arguments on 
these points here.  The previous briefs of Peach State on the issue of the 
reduction in the number of evaluation committee members are incorporated by 
reference.29  Peach State will focus in this submission on the very few nuances 
in AmeriHealth’s request that are actually new.  

Deputy Commissioner Eason correctly recognized that AmeriHealth’s 
claims regarding prejudice from the reduction in size of the evaluation 
committee are “pure speculation.”30  Because AmeriHealth has failed to 
demonstrate that a “reevaluation would produce a different result,”31 its protest 
should fail.   In an effort to argue a different standard than the one applicable 
under longstanding Georgia law, AmeriHealth cites decisions from the General 

27 Humana Request at 1. 
28 Response of Peach State Health Plan, Inc. to Purported Protest Document by Humana 
Employers Health Plan of Georgia, Inc., Oct. 13, 2015, at 11–13 (noting “Humana’s protest 
ground based on the failure to submit subcontractor E-Verify affidavits, therefore, does not 
apply to Peach State”). 
29 Response of Peach State Health Plan, Inc. to Protest by AmeriHealth Caritas Georgia, 
Inc., Oct. 13, 2015; Supplemental Response of Peach State Health Plan, Inc. to Protest and 
Reply by AmeriHealth Caritas Georgia, Inc., Nov. 3, 2015; Peach State Health Plan, Inc. 
Response to Supplemental Submission by AmeriHealth Caritas Georgia, Inc., Nov. 6, 2015.
30 Protest Decision at 3 n.6. 
31 Decision of Commissioner Sid Johnson in eRFP-40800-14, May 30, 2014, at 2. 



9

Accounting Office.  Even if GAO opinions were binding authority in Georgia, 
which they are not, an examination of the decisions cited reveals that they do 
not support AmeriHealth’s position.  In Kellogg, Brown & Root, for example, the 
GAO found that varying standards were applied to evaluate proposals.32  That 
did not happen here.  And in International Resources Group,33 at issue was U.S. 
AID’s further discussions, and Request for additional proposal revisions, from 
one offeror while failing to afford others the same opportunity.  The decision is 
factually and legally inapposite. 

AmeriHealth wants to re-write the Georgia Procurement Manual to say 
something other than what it says.  The Manual does not prohibit the reduction 
in size of an evaluation committee after its members have been announced, 
only the addition of new members.  Any other reading would lead to absurd 
results, such as the requirement to start a bidding process over from scratch in 
the unfortunate event of, for example, the serious illness of a committee 
member that developed one day before the end of an RFP period or, as here, 
evaluators who could not complete their evaluations within a reasonable 
deadline.  Nonetheless, AmeriHealth continues to argue that an evaluation 
committee, after being announced, must remain “unchanged.”34  This claim 
was wrong before, and remains wrong now. 

AmeriHealth’s briefing leading up to Deputy Commissioner Eason’s 
decision was filled with unsupported innuendo.  Its Request for formal review 
continues that, referring to a possible conspiracy that “perhaps” was related to 
the removal of certain committee members.35  AmeriHealth takes umbrage36

with Deputy Commissioner Eason correctly pointing out that it had 
“insinuate[d] in bad faith.”37  But AmeriHealth cannot repeatedly raise the issue 
of bad faith and then complain when the Deputy Commissioner points out that 
its innuendo without any legitimate support is insufficient. 

Most importantly, as has been fully briefed previously, AmeriHealth has 
the burden of demonstrating it suffered an “injury-in-fact.”38  As stated in 
Amdahl, a protest challenger must show “it would have had the lowest price-

32 Kellogg, Brown & Root Servs., Inc.-Reconsideration, B-309752.8, Dec. 20, 2007, at 5. 
33 International Res. Grp., B-286663, Jan. 31, 2001, 2001 WL 206074, at *4. 
34 AmeriHealth Request for Formal Review (AmeriHealth Request), Mar. 4, 2016, at 11. 
35 Id. at 9. 
36 Id. at 13 (stating “the Deputy Commissioner erred . . . by focusing on bad faith” (some 
alterations)). 
37 Protest Decision at 2. 
38 Amdahl Corp. v. Ga. Dep’t of Admin. Servs., 398 S.E.2d 540, 545 (Ga. 1990). 
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performance formula if not for DOAS’ alleged arbitrary conduct, and would 
thus have been entitled to be awarded the bid.”39  A protestor must show more 
than mere error, because if an error impacts all parties equally, it is harmless, 
and a bid protest based on such error should be denied.40  If there was an error 
here by the reduction in the size of the Evaluation Committee, it impacted all 
parties equally, and AmeriHealth has offered nothing to show that it was 
somehow prejudiced unfairly by the reduction. 

III. CONCLUSION

The Department of Administrative Services issued a correct and proper 
Notice of Intent to Award in this matter.  After carefully considering the 
extensive briefs filed, Deputy Commissioner Eason denied the protests 
challenging the Notice of Intent to Award.  Peach State asks that the prior and 
correct decisions be affirmed. 

Respectfully submitted this 11th day of March 2016.  

LECLAIRRYAN

/s/John P. Hutchins__ 

John P. Hutchins 

Christopher A. Wiech 
Richard Caplan 

39 Id.
40 Decision of Commissioner Sid Johnson in eRFP-40800-14, May 30, 2014, at 2. 


