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VIA EMAIL
Commissioner Sid Johnson
Georgia Department of Administrative Services
200 Piedmont Ave., SE, Suite 1804
West Atlanta, GA 30334-9010
protests@doas.ga.gov

Re: Request for Review of the Deputy Commissioner for Procurement’s
March 1, 2016 Denial of Americhoice of Georgia, Inc. n/k/a
UnitedHealthcare Community Plan of Georgia, Inc. Protest and
Supplemental Protest of Request for Proposal No. 41900-
DCH0000100 entitled Georgia Families & Georgia Families 360º
Care Management Organization

Dear Commissioner Johnson,

Americhoice of Georgia, Inc. n/k/a UnitedHealthcare Community Plan of Georgia Inc.
(“UnitedHealthcare”) respectfully requests your review of the Deputy Commissioner for
Procurement’s (“Deputy Commissioner”) March 1, 2016 denial of UnitedHealthcare’s Protest and
Supplemental Protest of Request for Proposal No. 41900-DCH0000100 entitled Georgia Families &
Georgia Families 360º Care Management Organization (“Georgia Families RFP”), which
UnitedHealthcare timely filed with the Department of Administrative Services (“DOAS”) on
September 24, 2015, timely supplemented on September 28, 2015, and in support of which
UnitedHealthcare timely filed a consolidated reply on October 20, 2015 (collectively, the “Protest”).1

This request is formally made pursuant to the Georgia Procurement Manual (“GPM”)2

Section 6.5.8 for all the reasons stated herein, but particularly to address the Deputy Commissioner’s
denial as it relates to E-Verify. One of the primary grounds for the Deputy Commissioner’s denial
of the Protest is the conclusion that the E-Verify Affidavit need not be submitted at the time of bids
are due. However, the Georgia Attorney General’s Office expressly rejected that interpretation of
the law when it issued a memorandum, to DOAS in 2013, which stated: “[T]he affidavit must be
obtained before the time that the bid is considered.”3

1 We are submitting with this Appeal copies of all Exhibits cited herein, utilizing the prior Exhibit numbers. Any new
Exhibits are numbered consecutively to follow the last Protest Exhibit.
2 References herein to the Georgia Procurement Manual are to Version 5 dated September 2013, which is the version that
was in effect at the time of the procurement and the filing of the Protest. The GPM was revised in January, 2016.
3 Georgia Office of Attorney General, Assistant Attorney General Letter Re: O.C.G.A. § 13-10-91 (July 1, 2013) [hereafter
“2013 OAG E-Verify advice”], Question 2 page 2, attached as Exhibit 90 to this Appeal.
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UnitedHealthcare filed its Protest and now submits this Appeal because the contracts for the
Georgia Families Care Management Organization (“GA Families CMO”) portion of services that
DOAS intends to award to Amerigroup Georgia (“Amerigroup”), CareSource Georgia
(“CareSource”), Peach State Health Plan, Inc. (“Peach State”), and WellCare of Georgia, Inc.
(“WellCare”) from the Georgia Families RFP are based on a materially flawed and prejudicial
evaluation process that, among other faults: failed to adhere to mandatory procurement requirements
set forth in the GPM, the Georgia Code, and the Georgia Families RFP, including E-Verify
requirements; and relied on discretion to waive deviations when discretion was neither appropriate
nor permitted – for example, to excuse compliance with mandatory requirements. Moreover,
fundamental procurement principles were violated; namely, that offerors should be treated fairly and
equally,4 that solicitation rules must be pre-determined and followed,5 and that agencies cannot
ignore the plain, unambiguous language contained in applicable law, as well as their own
procurement documents.6 As this Appeal will detail, rather than providing appropriate justification
for denying the Protest, the Deputy Commissioner’s initial decision ignores the plain language of
the statute, the GPM, and the Request for Proposals (and earlier Request for Qualified Contractors),
further exposing the flawed procurement process.

UnitedHealthcare now requests that the Commissioner remedy what the Deputy
Commissioner did not, and enforce the procurement laws as required by the General Assembly. This
would allow the estimated 1.7 million to 1.8 million Georgians likely to participate in the Georgia
Families program7 to avoid the service disruption and additional costs that will accompany
cancellation of these contracts at a later date, due to at least one intended awardee’s inability to fully
perform. If the Notice of Intent to Award (“NOIA”) is permitted to remain in place, many Georgians
enrolled in Medicaid or PeachCare for Kids® would be harmed, most notably they would be serviced
by at least one contractor who failed to demonstrate the required experience of handling risk-based
capitated contracts.

For these and other reasons briefed in the Protest and herein, UnitedHealthcare requests that
you reverse the denial of the Protest and the NOIA, remedy the procurement errors, and either re-
issue a revised NOIA or undertake a complete and thorough re-evaluation of all responsive proposals
of properly-qualified offers before a Notice of Award is issued and Georgia Families program
contracts are signed. Furthermore, UnitedHealthcare expressly requests an administrative
evidentiary hearing on these issues to ensure due process is afforded to UnitedHealthcare.8

4 See GPM § I.1.1 (“These administrative rules [issued by the State Purchasing Department of DOAS] are intended to
support the following purposes… [e]nsure the fair and equitable treatment of all persons who deal with the procurement
system of Georgia”).
5 See GPM § I.1.1 (“These administrative rules are intended to support the following purposes... [p]rovide increased
public confidence in the procedures followed in public procurement”).
6 See GPM § I.1.1 (“These administrative rules are intended to support the following purposes... [p]rovide safeguards
for the maintenance, quality, and integrity of the procurement system”).
7 See for example Medicaid.gov estimating that Georgia’s March 2015 Total Medicaid & CHIP preliminary enrollment is
1,728,540, approximately a 12.6% increase from mid-late 2013 average enrollment (available at
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-State/georgia.html); compared to Georgia Health
News, Enrollment for Medicaid, PeachCare Hits New High (Aug. 2013), publishing that “Georgia enrollment in Medicaid
and PeachCare has jumped to 1.8 million” (available at http://www.georgiahealthnews.com/2013/08/enrollment-medicaid-
peachcare-hits-high/#sthash.do1dnT7u.dpuf ).
8 See Data Gen. Corp. v. Johnson, 78 F.3d 1556, 1562 (1996) (“[T]o establish prejudice, a protester must show that, had it
not been for the alleged error in the procurement process, there was a reasonable likelihood that the protester would have
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I. UNITEDHEALTHCARE’S PROTEST SUFFICIENTLY DEMONSTRATED
INCURABLE DEFICIENCIES IN THE PROCUREMENT PROCESS

As set forth in its Protest, UnitedHealthcare has uncovered clear and indisputable evidence
establishing that the Georgia Families RFP was not conducted in accordance with applicable
procurement laws, including with respect the enforcement of E-Verify requirements and the terms
of the RFP, and that as a result, UnitedHealthcare has been prejudiced.9

A. THREE INTENDED AWARDEES DID NOT SUBMIT ALL E-VERIFY
AFFIDAVITS AND SHOULD HAVE BEEN DISQUALIFIED

Georgia law mandates that before any offeror may be qualified to be considered for a contract
with the State, the offeror and each of its Material Subcontractors must submit an immigration and
security affidavit to the State, indicating their participation in E-Verify.10 The law on E-Verify is
clear:

A public employer shall not enter into a contract for the physical performance of
services unless the contractor registers and participates in the federal work
authorization program. Before a bid for any such service is considered by a public
employer, the bid shall include a signed, notarized affidavit from the contractor. . . .11

In essence, the Georgia General Assembly determined that contractors must participate in the E-
Verify program, and further demonstrating how critical the mandate is to the State, each contractor
must timely submit an affidavit demonstrating their participation before their offer or proposal may
even be considered by the State. These two requirements are mandatory – dictated by State law,
limited in much the same way as DOAS’s authority under the State Purchasing Act – and DOAS
cannot waive them.12

Despite these statutory requirements, Peach State failed to submit its own E-Verify Affidavit,
and Amerigroup and CareSource failed to submit E-Verify Affidavits for each of their self-selected
Material Subcontractors. These facts are not disputed. During the evaluation process, DOAS
ignored these infractions, and the Deputy Commissioner defended DOAS by concluding that
compliance with E-Verify is essentially a minor technicality that could be waived. This conclusion,
however, contradicts the language of the statute, the GPM, and the Georgia Families RFP, all of
which in no uncertain terms instructed each offeror that failure to include the required forms with

been awarded the contract.”); Alfa Laval Separation, Inc. v. United States, 175 F.3d 1365, 1367-68 (Fed. Cir. 1999) (holding
that when the government agency erred in awarding the contract to an offeror whose proposal was not technically compliant
with the solicitation, the unsuccessful offeror was prejudiced because it had a substantial chance of receiving the award, as
it was the only other proposal being considered).
9 See DOAS Commissioner decision, RFP No. 82300-ATL0000003 at page 1 (May 15, 2015) (“In order to prevail in a
protest, the protesting party must show not only a significant error in the procurement process, but also that the error
prejudiced it.”) [hereafter “Janitorial Services”]. We expressly reserve the right to argue any and all issues raise in our
Protest and this Appeal, regardless of the breadth or depth to which an issue has been re-briefed herein.
10 O.C.G.A. § 13-10-91.
11 O.C.G.A. § 13-10-91 (emphasis added).
12 Georgia Institute of Technology Contracting Officer decision, RFQ No. 5360015944 at page 2 (May 30, 2008) (“[The
State] is not permitted to waive mandatory requirements, such as a requirement of five years’ experience”) [hereafter “Carpet
Installation and Service”] [Protest Exhibit 60].
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the offer would spell disqualification. The law is clear: compliance with E-Verify is an issue of both
responsibility and responsiveness, and it is a mandatory, nonwaivable prerequisite for bid
consideration and award. Because Peach State, Amerigroup, and CareSource failed to comply, they
should have been disqualified, and should not have been selected as intended awardees.

1. Failure To Comply With E-Verify Affects Responsibility And
Responsiveness

The failure to comply with the Georgia Families RFP E-Verify requirement is an issue of
both responsibility and responsiveness – not solely one of responsibility as the Deputy
Commissioner contends. The E-Verify statute itself is instructive, and each of the two critical
sentences must be given the independent force and meaning directed by the General Assembly. The
statutory requirement that (a) contractors must participate in the E-Verify program is a matter of
contractor responsibility, while the statutory requirement that (b) contractors must timely submit
affidavits demonstrating participation in the E-Verify program with their bid is a matter of
responsiveness.13

The Georgia Procurement Manual, akin to the regulations that implement these procurement
satutes, supports this distinction. Section 3.5.1.3 of the GPM entitled “Immigration and Security
Compliance – Service Contracts”, mandates that both suppliers and their subcontractors participate
in the federal work authorization program and complete and return an E-Verify Affidavit as part of
the bid or proposal.14 Given that the submission is required as part of the bid requirements, it is an
issue of responsiveness – not responsibility. “‘Responsible’ means the supplier . . . has appropriate
legal authority to do business in the state of Georgia . . . .”15 – e.g. it participates in the E-Verify
program – whereas, “‘[r]esponsive’ means the supplier . . . has submitted a timely offer which
materially conforms to the requirements and specifications of the solicitation” – e.g. the bid includes
the E-Verify Affidavit(s).16

The General Checklist for Evaluating RFPs found in GPM Table 4.8 (set forth below) is in
accord. The General Checklist states that the mandatory consequence for failing to comply with the
E-Verify Affidavit requirement is disqualification from further consideration as a “Non-responsible”
offeror; but, it also provides that the mandatory consequence for failing to meet all
requirements/specifications of the solicitation is disqualification from further consideration as a
“Non-responsive” offer:

13 O.C.G.A. § 13-10-91.
14 GPM § 3.5.1.3. This section of the GPM has been revised in the current version of the GPM – version V6 dated January
2016, and now refers to O.C.G.A. § 13-10-91.
15 GPM §§ I.3.4 and 5.6.2.2.
16 GPM § 5.6.2.1.
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Therefore, compliance with E-Verify triggers issues of responsibility and responsiveness.17

Additionally, the provisions of the Georgia Families RFP likewise confirm that failure to

17 Moreover, even though identified in the Table in the text as an issue of responsibility, as we argued in our Protest,
the GPM draws a clear distinction that is consistent with the E-Verify statute: while a “scrutinized company”
certification may be received at any time prior to contract award per the Note in Item 6 in GPM Table 4.8, the “signed
and notarized Immigration and Security form” cannot be received after proposals are due. Thus the GPM reflects the
statutory requirement for the E-Verify affidavit, Item 5 in the Table, while permitting other responsibility-related
forms to be received prior to contract award. The Deputy Commissioner wholly failed to address this clear distinction
in the GPM.
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participate in E-Verify and submit the required affidavits are responsibility and responsiveness
issues. The Georgia Families RFP made “SPD-SP054 Immigration and Security Form” – Georgia’s
E-Verify Affidavit – part of the RFP,18 and RFP Mandatory Question 4 required a “Yes” response
by each offeror to the statement “Supplier confirms that it has submitted the required Immigration
and Security Form with its proposal” and required each offeror to upload an E-Verify Affidavit.19

Further, the Georgia Families RFP expressly provides that the Mandatory Requirements, including
Mandatory Question 4, go to responsibility and responsiveness: “Ordinarily, to be considered
responsive, responsible and eligible for award, all questions identified as mandatory must be marked
“YES” to pass.”20

The Deputy Commissioner asserts that submission of an E-Verify Affidavit is solely a matter
of responsibility that, ordinarily as a matter of general policy, may be satisfied at any time before
contract award. However, the E-Verify statute, the GPM, and the Georgia Families RFP all clearly
establish that compliance with E-Verify is an issue of both responsibility and responsiveness.
Moreover, these authorities uniformly dictate compliance with the E-Verify Affidavit requirement
at the time of bid submission, and further, direct that any failure to comply with that requirement at
the time of bid submission will result in disqualification from both consideration and award.

The E-Verify statute expressly provides that “[a] public employer shall not enter into a
contract for the physical performance of services unless the contractor registers and participates in
the federal work authorization program” and further that “[b]efore a bid for any such service is
considered by a public employer, the bid shall include a signed, notarized affidavit from the
contractor. . . .21 The plain language can only mean that if an offeror fails to register and participate
in the E-Verify program, a public employer cannot enter into a contract with that offeror, but also
that if an offeror fails to submit the E-Verify Affidavit with its bid, its bid cannot be considered.
Instead of relying on the actual language of the statute, the Deputy Commissioner asserts that the E-
Verify statute differentiates between a bid being considered “for evaluation” and a bid being
considered “for award”, and contends that an E-Verify Affidavit could properly be submitted any
time before award.22 Not only does Deputy Commissioner fail to cite any support for this reading
of the statute, practically speaking it begs the question: why else would a bid be evaluated if not to
be considered for an award? The moment DOAS allowed DCH to begin “evaluating” Peach State,
Amerigroup and CareSource’s offers is the moment DOAS began “considering” them for award,
thus clearly violating the statute.

Moreover, the Deputy Commissioner’s interpretation is refuted by the legislative history of
the E-Verify statute, the Georgia Attorney General’s Office, the GPM, and the RFP, as well as
fundamental precepts of procurement law. Although the Deputy Commissioner minimizes the
importance of the language in the E-Verify statute which requires submission of the Affidavit

18 RFP Attachment A § 8 lists the SPD-SP054 Immigration and Security Form as one of the “documents [that] make up this
eRFP”, the E-Verify Affidavit is Attachment L.
19 RFP Attachment F [Protest Exhibit 33].
20 Georgia Families RFP Attachment A § 4.3 (emphasis added). Obviously, not only must the answer be marked “yes”, but
also it be literally accurate at the moment of proposal submission.
21 O.C.G.A. § 13-10-91 (emphasis added).
22 See Denial Decision page 7 (“The Act does not state that the bid for such services must include an affidavit before a public
employer shall consider a bid for evaluation. Rather, reading the two sentences together, it is a logical interpretation of the
statute that while a bid may be evaluated, it cannot be considered for award until an affidavit is obtained.”)
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before bid consideration, the legislative history belies her argument. Significantly, the initial
(2009) version of E-Verify statute did not include this “before bid consideration” requirement.
Rather, the statute only required E-Verify compliance before entering into a contract.23 However,
in 2010, the Georgia Legislature amended the statute and increased the E-Verify requirements by
specifically adding that E-Verify Affidavits must be submitted before a bid may be considered.24

Further, the Georgia Attorney General’s Office has already provided guidance to DOAS on
this very issue. In a July 1, 2013 memorandum from Assistant Attorney General Elizabeth Harris to
Joseph Kim, Esq. at DOAS addressing the implementation of the E-Verify Affidavit requirement,25

the Assistant AG stated that the E-Verify Affidavit must be obtained before the bid is considered –
in other words, prior to award is insufficient26:

Furthermore, the GPM properly implements this clear statutory requirement. The Deputy
Commissioner incorrectly argues that because E-Verify is characterized as a responsibility issue in
the GPM, an offeror can comply at any time before award. Rather, as explained above, Section
3.5.1.3 of the GPM mandates that both suppliers and their subcontractors complete and return an E-
Verify Affidavit as part of the bid.27 Further, as UnitedHealthcare noted in its Supplemental Protest,
while the GPM offers DOAS some degree of latitude with regard to certain types of responsibility
issues – for example, the scrutinized company certification can be accepted prior to award if not

23 O.C.G.A. § 13-10-91 (2009).
24 O.C.G.A. § 13-10-91 (2010).
25 Although the Assistant Attorney General notes in this memorandum that it is not an official or unofficial opinion of
the Attorney General, it is obviously persuasive authority that DOAS has seen fit to advertise it on DOAS’ website.
See 2013 OAG E-Verify advice, page 6.
26 2013 OAG E-Verify advice, Question 1 page 2 [Appeal Exhibit 90]; see also id., Question 2 page 2 (reiterating that the
law requires the E-Verify Affidavit to be obtained “before a bid for a contract is considered” and advising DOAS that “the
state entity should err on the side of compliance and ensure that the contract complies with the current [E-Verify] law.”).
27 GPM § 3.5.1.3. The Denial Decision makes internally inconsistent arguments as it relates to whether E-Verify applies
only to public works contracts. First, the Denial Decision agrees with UnitedHealthcare’s Protest argument against Peach
State’s misstatement of whether E-Verify is applicable to the Georgia Families RFP: “Peach State’s argument that the
Security and Immigration Compliance Act is not applicable to this procurement because the Act applies only to public works
contracts is erroneously based on an earlier version of the Act and an outdated provision in the GPM.” Denial Decision
page 7 footnote14. Then, contradictorily, the Denial Decision argues that because the GPM was not updated to reflect the
current state of E-Verify law at the time of the close of the RFP, the GPM § 3.5.1.3 requirement that “the state entity
solicitation will instruct suppliers to complete and return [the E-Verify Affidavit] as part of the supplier’s response” is
inapplicable. See Denial Decision page 8. Not only are the Deputy Commissioner’s arguments conflicting, but they do not
reflect Georgia law that the Georgia Code supersedes the GPM. See GPM § I.2.2 (“The Georgia Procurement Manual
(GPM) provides references to applicable Georgia law governing state government purchasing.... [I]t is not intended or
represented to be the official record of the laws and regulations of the state of Georgia.... If any information in this
manual is inconsistent with the Code, the Code supersedes the manual.”) (emphasis added).
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provided at the time of the proposal28 – in express contrast, that same latitude is not given with
respect to E-Verify.29

The RFP supports the same conclusion. The RFP clearly required all offerors to submit the
E-Verify Affidavit with their bid. The RFP also provides that DOAS was required to ensure that the
E-Verify Affidavit was received before proceeding with any evaluation of the bid: “the proposals
will be reviewed by the Issuing Officer to determine the proposal’s compliance with the following
requirements: 1. Proposal was submitted by deadline . . . [and] 2. Proposal is complete and contains
all required documents.”30 Only “[i]f the supplier’s proposal passes the Administrative/Preliminary
Review, [will] the supplier’s responses . . . be submitted to the Evaluation Team for evaluation.”31

Therefore, under the RFP, offerors had to submit their E-Verify Affidavit(s) with their proposals to
even advance to the evaluation stage.

Finally, the Deputy Commissioner’s determination that a failure to submit an E-Verify
Affidavit is an immaterial deviation that could be waived, also constitutes error. DOAS had no
authority to waive the mandatory E-Verify requirement. The Legislature did not delegate to DOAS
the authority to waive noncompliance with E-Verify; rather the statute is clear that compliance is
mandatory.32 Further, “[t]he State is bound by the terms of the [solicitation] in making an award.
[The procuring body] is not permitted to waive mandatory requirements . . . .”33 To allow it to do so
would lead to arbitrary results. As DOAS itself has noted, “the Georgia Supreme Court has
repeatedly held that the state is bound by the terms of a solicitation document . . . . The purpose of
the rule is clear – it prevents the state from selective and arbitrary application of the published
requirements of a solicitation . . . .”34

DOAS regularly holds bidders accountable for responsiveness failures. Indeed, in a
procurement where the state agency required attendance at pre-bid meetings, DOAS sustained the
protest of the unsuccessful bidder who argued that the awardee’s failure to attend that meeting,
though arguably “immaterial”, was nevertheless not a waivable issue because the agency had
announced the requirement to be mandatory. DOAS even stated: “I will not comment on the merits
of mandatory pre-bid conferences, but if it was required by the terms of the RFQ, then [the procuring
body] is bound to stick to those terms.”35 Other jurisdictions require strict compliance with mandatory

28 GPM § 5.6.2.3, Table 4.8, Item 6 note [Protest Exhibit 59].
29 GPM § 5.6.2.3, Table 4.8, Item 5 note [Protest Exhibit 59].
30 RFP Attachment A § 6.1 entitled “Administrative/Preliminary Review” (emphasis added).
31 RFP Attachment A § 6.2 entitled “Evaluating Proposal Factors (Section 4)”.
32 See O.C.G.A. § 13-10-91.
33 Carpet Installation and Service at page 2 [Protest Exhibit 60]; DOAS Deputy Commissioner decision, RFP No. 40500-
DPH0000027 at page 2 (September 4, 2012) (“It is without doubt that the state is bound by the terms of the RFP.”) [hereafter
“HIV Prevention Services”]; see also Amdahl Corp. v. Georgia Dep't of Admin. Servs., 260 Ga. 690, 696 (1990) (“It is
undisputed that DOAS is bound by the terms of the RFP.”).
34 DOAS Assistant Commissioner decision, RFQ No. EQ-53900-210 at page 1 (June 2, 2010) [hereafter “Mr. Golf Carts”]
[Protest Exhibit 62].
35 DOAS Deputy Commissioner decision, ES-RFQ-53300-297 at page 1 (May 6, 2014) [hereafter “Carpet Cleaning of
Dorms – Fort Valley State University”] (rescinding Notice of Award to Stanley Steemer for failure to comply with the
mandatory requirement of attending the pre-bid conference) [Protest Exhibit 61]. Pre-bid meetings are not mandatory by
statute; rather, they are only mandatory when the procuring agency deems them so. Yet, DOAS correctly concluded that an
agency cannot simply change its mind when it would prefer a different outcome after the proposals are received. It must
hold itself to the same standard here, especially when the issue is one of statute, is so clearly prescribed by the GPM, which
has the force of regulations in Georgia, and is required by no less authority than the Office of the Attorney General.



Page 9

Appeal to Commissioner Johnson, RFP No. 41900-DCH0000100

requirements as well.36

In sum, based on the E-Verify statute, the GPM, the RFP, and an obviously persuasive
interpretation from the Office of the Attorney General, there can be no doubt that submission of the
E-Verify Affidavit was required at the time of bid, and that failure to include it was a responsiveness
issue that could not be waived and instead required disqualification of any offending offeror.

The initial decision fails to remedy the actual prejudice that results when some offerors
comply with express, mandatory terms of the solicitation and others do not. Issuing Officers cannot
choose arbitrarily which procurement requirements will be enforced and which will be ignored,
especially when such arbitrary enforcement materially impacts an award. Where a procurement
statute is clear and offers no discretion, where the GPM likewise with its imprimatur as regulations
commands strict adherence, and where the Office of the Attorney General has already foreclosed
any other option, DOAS is compelled to disqualify noncompliant offers.

1. Peach State’s Proposal Should Not Have Been Considered Because
Peach State Failed to Submit Its E-Verify Affidavit

Throughout this protest period, Peach State readily concedes that it failed to submit with its
proposal its own E-Verify Affidavit. This is fatal to Peach State’s proposal and requires that the
NOIA to Peach State be reversed. Peach State argued in its Opposition to UnitedHealthcare’s Protest
that it should not be disqualified for failing to submit an E-Verify Affidavit for three reasons: (1) the
E-Verify statute only applies to public works contracts; (2) Peach State substantially complied with
the requirements because it previously submitted an E-Verify Affidavit to the State in connection
with another contract; and (3) DOAS has discretion to waive any failure to submit the E-Verify
Affidavit. The Deputy Commissioner addressed these arguments by invalidating the first37 but
accepting the second and third: finding substantial compliance prior to contract award38 and finding
a waiver by characterizing Peach State’s non-submission failure as one of only timing.39 The Denial
Decision fails in these respects because DOAS cannot re-write the statute and RFP to permit
submission of the E-Verify Affidavit after the proposal closing date, cannot look to possible
documents outside of the record of submitted proposals, and cannot cure such failure through waiver.

36 In the factually parallel case of Excelsior Ambulance Service, Incorporated v. United States, 124 Fed. Cl. 581 (2015),
the Court of Federal Claims examined a protest on whether it was acceptable for a winning offeror to provide the United
States Department of Veteran Affairs with the required South Carolina business license after bids were closed. The court
examined the record and found that “the solicitation required that an offeror ‘[p]rovide [a] business license[,]’” that
“providing a license was an express requirement in determining whether an offeror met the evaluation factors for
award[,]” and that the offeror did not provide such license at the time of proposal submission. Excelsior Ambulance
Serv., Inc. v. United States, 124 Fed. Cl. 581, 588-89 (2015) (distinguishing Bailey Tool & Mfg. Co. v. United States, 117
Fed. Cl. 457 (2014))(emphasis added). Based on these facts, the court held that “because [the winning offeror’s] proposal
was technically unacceptable and ineligible for award at an early stage of its evaluation, the VA’s subsequent award of
the contract to [that offeror] was arbitrary and capricious, without a rational basis, and contrary to a material term of the
solicitation.” Notably, Excelsior expressly distinguishes Bailey Tool & Manufacturing Company v. United States, 117
Fed. Cl. 457 (2014), upon which the Deputy Commissioner relied, because in Bailey Tool, the Court discussed an RFP
requirement that was merely to possess a license, not to physically submit it with the proposal as in the Excelsior
RFP. Bailey Tool does not support DOAS’s position, and read together with Excelsior, those cases both compel our
position. See Denial Decision page 8.
37 Denial Decision page 7, footnote 14.
38 Denial Decision page 7, footnote 15.
39 Denial Decision page 8.
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Peach State has not substantially complied with the E-Verify requirement and, regardless,
substantial compliance is not the standard. The use of “substantial compliance” as a means of
statutory construction is only permissible when the law is not clear.40 But, as detailed above, the E-
Verify statute, the GPM, and the Georgia Families RFP set forth clear legal requirements for all
offerors to submit their own E-Verify Affidavits as part of their proposals. Here, Peach State did not
submit an incomplete E-Verify Affidavit or even an untimely one during the bidding phase; it failed
to submit one for itself at all, which cannot be substantial compliance. By not submitting an E-
Verify Affidavit at all, Peach State failed to satisfy a mandatory requirement of the Georgia Families
RFP, and (for all of the reasons discussed at length above) this requirement could not be waived;
noncompliance made Peach State’s proposal non-responsive, and DOAS was required to disqualify
Peach State at the outset.

Moreover, to the extent that Peach State contends that it substantially complied with the
requirements because it previously submitted an E-Verify Affidavit to the State in connection with
another contract, this argument likewise fails. Indeed, the Georgia Attorney General’s Office has
dismissed this very argument. In response to a question from Joseph Kim, Esq. on behalf of DOAS,
as to whether a state entity can have a single standing E-Verify Affidavit for a particular contractor
who holds multiple contracts with the State, the Assistant AG answered in the negative:

The state entity should obtain an affidavit for each of the service contract with the
vendor. O.C.G.A. § 13-10-91(b)(1) provides that “Before any such service is
considered by a public employer, the bid shall include a signed, notarized affidavit.”
The statute makes clear that each bid must have an affidavit.
. . .

As multiple district service contracts may involve different contract periods and
different subcontractor, it makes sense that a new affidavit would be required for each
contract and submitted before each bid is considered.

Moreover, statute on its face does not appear to contemplate the use of one affidavit
for multiple contracts or provide for what period of time one affidavit for multiple
contracts could be used. Therefore the practice of obtaining one affidavit for multiple
contracts should not be followed.41

This is also consistent with the RFP, which makes clear that relying on a document that was not
submitted as part of Peach State’s proposal violates the Georgia Families RFP: “Responses received
after the identified due date and time or submitted by any other means than those expressly permitted

40 See, e.g., Cook v. NC Two, L.P., 289 Ga. 462, 464 (2011) (“[W]here a statute is plain and susceptible of but one natural
and reasonable construction, ... is so plain and unambiguous that judicial construction is both unnecessary and unauthorized,
... the legislature's clear intent ... will not be thwarted by invocation of the rule of ‘substantial compliance.’” (quotation
omitted)); Fid. & Deposit Co. of Maryland v. Lafarge Bldg. Materials, Inc., 312 Ga. App. 821, 823 (2011) (“[T]he
fundamental principle of statutory construction... requires us to follow the literal language of the statute unless it produces
contradiction, absurdity or such an inconvenience as to insure that the legislature meant something else. Thus, when the
language of a statute is plain and unambiguous, judicial construction is not only unnecessary but forbidden.” (quotation
omitted)).
41 2013 OAG E-Verify advice, Question 8 at page 5 (emphasis added) [Appeal Exhibit 90].
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by the eRFP will not be considered. Suppliers’ responses must be complete in all respects, as
required in each section of this eRFP.”42 Accordingly, by the RFP’s own clear, unambiguous text,
DOAS cannot consider such extrinsic information; rather, DOAS was required to consider only the
information provided in Peach State’s proposal.43 Given the clear words of the E-Verify statute, and
the RFP, there is absolutely no authority permitting DOAS to look beyond the information provided
by an offeror to satisfy the E-Verify requirement. Accordingly, DOAS must reject Peach State’s
substantial compliance argument for this reason as well.44

Finally, Peach State’s argument that DOAS has discretion to waive any failure to submit the
E-Verify Affidavit also has no merit. As discussed in detail above, and as further evidenced by the
established record of the importance that Georgia places on E-Verify requirements and enforcement
-- including (a) the mandate of O.C.G.A. § 13-10-91 commanding public employers not to even
consider bids of contractors who have not submitted the E-Verify Affidavit, (b) permissible review
(including remedies such as sanctions) from the Immigration Enforcement Review Board as part of
the Department of Audits, and (c) civil mandamus actions brought by the Attorney General when
the E-Verify violations are not cured -- DOAS cannot waive the strict statutory rule, and mandatory
procurement requirement, that Peach State’s E-Verify Affidavit be submitted with its proposal in
order for its proposal to be considered. Certainly, DOAS cannot be said to have discretion to violate
a statute when that very violation would constitute legal error and expose it to sanctions and a
mandamus action.

There are absolutely no grounds, whether advanced by the Deputy Commissioner or Peach
State, that support Peach State as a proper intended awardee. Peach State failed to comply with the
mandatory E-Verify requirements, it was non-responsible and its bid was nonresponsive.
Accordingly, its proposal should have been rejected and Peach State never named an intended
awardee.

2. Amerigroup and CareSource’s Proposals Should Not Have Been
Considered Because They Failed to Submit E-Verify Affidavits for Their
Material Subcontractors

Amerigroup and CareSource also should have been disqualified from this procurement
because both failed to submit E-Verify Affidavits for all Material Subcontractors with their proposals
despite the fact that such E-Verify Affidavits were required by the GPM and the Georgia Families

42 RFP Attachment A § 2.1.5 entitled “Failing to Comply with Submission Instructions” (emphasis added).
43 GPM § 5.6.3.2.1, Table 4.9 [Protest Exhibit 59]. See also, e.g., Matter of: Ais Eng'g, Inc., B-406186, 2012 WL 1035745,
*6 (Comp. Gen. Mar. 7, 2012) (“No matter how competent an offeror may be, the technical evaluation must be based on
information included in the firm's proposal.”); Telford Aviation, Inc., B-275896, 1997 WL 182713, *4 (Comp. Gen. Apr.
16, 1997) (rejecting offeror’s contention that it should have been credited during evaluation for services it currently provides
on a different government contract because the evaluators could only properly consider information contained in the
submitted proposal.); Numax Electronics Inc., B-210266, 1983 WL 26801, *2 (Comp. Gen. May 3, 1983) (“A technical
evaluation must be based upon the information contained in the proposal, so that no matter how capable an offeror may be,
it runs the risk of losing the competition if it does not submit an adequate proposal.”).
44 Furthermore, to the extent the Deputy Commissioner tries to turn this Protest issue into a question of timing instead of
responsiveness, that argument cannot save the NOIA. The Georgia Families RFP made clear that untimely submissions
would be grounds for disqualification: “[r]esponses received after the identified due date and time or submitted by any other
means than those expressly permitted by the eRFP will not be considered. Suppliers’ responses must be complete in all
respects, as required in each section of this eRFP.” RFP Attachment A § 2.1.5 entitled “Failing to Comply with Submission
Instructions.”
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RFP.45 All offerors were on notice of the mandatory requirements.46

The Deputy Commissioner acknowledged in a footnote that UnitedHealthcare raised this
issue in the Protest, but the Denial Decision failed to adequately address it. The Denial Decision
concludes only that “subcontractor affidavits were also not required to be submitted with the bid, as
it would not make sense to require subcontractor affidavits at the time of bid submission, when a
material contractor’s affidavit could be provided at any time prior to contract award” and that “the
[E-Verify] statute provides that subcontractor obligations to participate in e-verify to no arise until
the subcontractor enters into a contract.”47 The Deputy Commissioner is incorrect. First, as
discussed in detail above, a contractor’s E-Verify Affidavit cannot be provided at any time prior to
award. It must be provided at the time of bid. Second, the Deputy Commissioner ignores that (1)
the GPM and RFP extended the E-Verify affidavit requirement to Material Subcontractors;48 (2) the
RFP Mandatory Question No. 4 asks twice for the supplier to confirm that the required E-Verify
Affidavit has been submitted, indicating that more than one is required;49 and (3) to the extent that
Mandatory Question No. 4 is at all unclear, DOAS response to Question No. 40 from Round 2 of
the Supplier Q&A resolved any ambiguity as it instructed offerors to “submit the forms for
Contractor and Subcontractor, as applicable to the proposed business structure.”50 These facts
cannot be disregarded.

Further, although not addressed in the Denial Decision, to the extent that Amerigroup and
CareSource have argued in their responses to the Protest that DOAS should waive their failures to
comply with the E-Verify requirement as an immaterial deviation, such argument has no merit.

45 The GPM and the Georgia Families RFP extended the E-Verify affidavit requirement to Material Subcontractors. See
RFP Attachment F, Mandatory Questions [Protest Exhibit 33]; see also RFP Supplier Q&A (Round 2), No. 40 at page 13
[Protest Exhibit 34]. Amerigroup and CareSource argued, among other things, that Georgia’s E-Verify statute does not
require subcontractors to submit their affidavits at the time of bid but rather at the time of contracting, and they argued that
to the extent the state statute conflicts with the GPM, the state statute controls. However, as UnitedHealthcare argued in its
Protest, this argument creates a conflict where one need not exist. Neither the GPM, nor the RFP, are in conflict with state
law, but rather are consistent with it: suppliers will not be in violation of the state statute if they comply with the GPM and
RFP. Compare GPM § 3.5.1.3 [Protest Exhibit 59] and RFP Supplier Q&A (Round 2) No. 40 [Protest Exhibit 34]. Both
the GPM and the RFP treat Material Subcontractors as offerors/suppliers for the purposes of the E-Verify rules.
46 If Amerigroup or CareSource had any question about the RFP Mandatory Question No. 4 requirement, or objection to it,
they should have filed a protest two business days prior to the closing date and time of the solicitation. GPM § 6.5.4, Table
6.3 [Protest Exhibit 59]; DOAS Assistant Commissioner decision, RFQ No. 48400-DOT0000252 at page 1 (June 6, 2012)
[hereafter “Axiom”] (“[A]ny challenge to the solicitation such as... the manner in which bids will be evaluated... must be
filed no later than two business days prior to the closing date and time of the solicitation....”) [Protest Exhibit 64]; DOAS
Assistant Commissioner decision, RFP No. 54800-84440 at page 2 (March 25, 2010) [hereafter “Gourmet Services, Inc.”]
(“To the extent [protestor] believed this RFP requirement or any other RFP requirement was objectionable, [protestor] was
required to file a protest no later than two business days prior to the close of the RFP.”) [Protest Exhibit 65]; DOAS
Commissioner decision, RFP No. 46500-125-0000000098 at page 3 (February 28, 2008) [hereafter “G4S Justice Services
II”] [Protest Exhibit 54].
47 Denial Decision page 8.
48 See RFP Attachment F, Mandatory Questions [Protest Exhibit 33], supra note 45; RFP Supplier Q&A (Round 2) [Protest
Exhibit 34], supra note 45, at No. 40 page 13.
49 RFP Attachment F [Protest Exhibit 33].
50 RFP Attachment F [Protest Exhibit 33]; RFP Supplier Q&A (Round 2) No. 40 [Protest Exhibit 34] (emphasis added).
See also G4S Justice Services II at page 3 (“[T]he issue has been raised whether a participating vendor bears the
responsibility of submitting questions to DOAS to resolve any ambiguities in the RFP.... Any vendor electing not to raise
relevant questions and/or ignoring the plain language of the solicitation in the vendor’s preparation of its response to the
solicitation question risks disqualification from contract award at minimum, and, at worse, possible suspension and
debarment for defrauding the State.”).
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Again, as explained above, DOAS does not possess the authority to waive the E-Verify mandatory
requirement.51 Mandatory means mandatory.52

In sum, Peach State, Amerigroup, and CareSource should be disqualified from this
procurement for failure to comply with the E-Verify requirement. None of these offerors submitted
all of the required E-Verify Affidavits with their proposal, and despite the Deputy Commissioner’s
decision to the contrary, the E-Verify statute, the GPM, the Georgia Families RFP, and other
available guidance and case law clearly establishes that submission of E-Verify Affidavits was a
mandatory condition precedent to both evaluation and contract award. There is absolutely no
authority for DOAS to waive or otherwise ignore this mandatory requirement. Accordingly, by this
Appeal, UnitedHealthcare requests that the Commissioner disqualify Amerigroup, CareSource, and
Peach State on the grounds that their proposals were non-responsive and should never have been
considered for evaluation or award. The intent of the Legislature of Georgia is crystal clear that none
of these offers should have been evaluated from the start, and no amount of inconvenience53

authorizes DOAS to ignore that obligation.

B. TWO OFFERORS DID NOT MEET THE MANDATORY REQUIREMENTS
TO DEMONSTRATE EXPERIENCE WITH RISK-BASED CONTRACTS

CareSource should not have been selected as an apparent successful offeror because it did
not submit proper references as required by the Georgia Families RFP; the references it did submit
did not meet the minimum requirements of the RFP. Similarly, the references provided by Humana
Employers Health Plan of Georgia (“Humana”) in response to both the Georgia Families RFP and
the Request for Qualified Contractors (“RFQC”) were likewise insufficient. Although Humana was
not selected as an intended awardee, the Commissioner should nonetheless consider this issue
because Humana was improperly ranked higher than UnitedHealthcare. Should one or more
intended awardees be eliminated (for any one the many reasons identified in UnitedHealthcare’s

51 See Mr. Golf Carts at page 1 (In a protest where an RFQ required suppliers to fill out a “specification worksheet” and
include “catalogue pages” describing the product but the bidder did not, DOAS found that the bidder was properly
determined to be non-responsive for “fail[ure] to include the required material with [the] bid”: “[T]he Georgia Supreme
Court has repeatedly held that the state is bound by the terms of a solicitation document.... The purpose of the rule is clear –
it prevents the state from selective and arbitrary application of the published requirements of a solicitation....”) [Protest
Exhibit 62]; Carpet Installation and Service at page 2 (“The State is bound by the terms of the [solicitation] in making an
award. [The procuring body] is not permitted to waive mandatory requirements....”) [Protest Exhibit 60]; Carpet Cleaning
of Dorms – Fort Valley State University at page 1 (rescinding Notice of Award to Stanley Steemer for failure to comply
with the mandatory requirement of attending the pre-bid conference: “I will not comment on the merits of mandatory pre-
bid conferences, but if it was required by the terms of the RFQ, then [the procuring body] is bound to stick to those terms.”)
[Protest Exhibit 61].
52 Carpet Installation and Service at page 2 (“[The State] is not permitted to waive mandatory requirements....”) [Protest
Exhibit 60]. While it is true that the statute only speaks in terms of the offeror itself submitting the affidavit with its proposal,
and ordinarily subcontractors are not necessarily known or committed at the time of submission, DOAS exercised its
delegated function of statutory interpretation reasonably to extend the requirement of affidavit submission for critical,
“Material Subcontractors” to the same requirement. It was wholly appropriate for DOAS to conclude that known,
committed vendors receiving more than $10 million from the State be scrutinized carefully and subject to the most important
requirements of state procurement. DOAS dictated this requirement in the GPM, and again in the RFP, and spelled it out in
no uncertain terms in the Q&A. DOAS cannot on a whim now change its mind.
53 We are mindful of the critical health care to Georgia’s most needy citizens, and of course do not demand a remedy
that puts any lives or health in jeopardy. Rather, DCH properly has seen fit to briefly extend the incumbent contracts
during the pendency of this Protest, and a similar extension to conduct a reprocurement, if deemed necessary, may be
an appropriate solution for the State and its citizens.
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Protest and this Appeal), UnitedHealthcare must be deemed the next in line for award because
Humana should never have passed the qualification stage, and its proposal should either have been
deemed non-responsive, or, in the alternative, its score objectively should have been below
UnitedHealthcare’s score.

1. CareSource Should Not Have Been Selected As An Apparent Successful
Offeror

Georgia Families RFP Mandatory Scored Question Nos. 9(a) and 9(b) required offerors to
provide for themselves and their Material Subcontractors “a minimum of three (3) different client
references . . . for which Supplier/Material Subcontractor has successfully provided services under
capitated risk-based contracts with Medicaid agencies . . . .”54 As UnitedHealthcare argued in its
Protest, CareSource failed to satisfy these requirements as the contract references for itself and its
Material Subcontractor were inadequate. CareSource listed three contracts with the same Medicaid
agency instead of meeting Question No. 9(a)’s clear requirement for three different examples – i.e.
from three different states. Further, CareSource conceded in its Opposition to the Protest that its
three contract references were not intended to be evaluated by DOAS, as two of the listed client
references included a “for informational purposes only” designation.55 Further still, it appears that
at least two of CareSource’s references were not fully “risk-based capitated” contracts as required
by the Georgia Families RFP. Additionally, CareSource likewise did not provide three fully “risk-
based capitated” contract references for its Material Subcontractor.

The Deputy Commissioner in the Denial Decision did not refute UnitedHealthcare’s
arguments. Instead, she conceded that CareSource’s references were insufficient: “. . . [i]t is
questionable as to whether CareSource’s supplied references satisfied [the] intended requirements
[of Mandatory Scored Question 9] . . .” and “[a]t a minimum, CareSource did not provide evidence
of experience with three risk-based capitated contracts.”56 Despite this acknowledgment, the Deputy
Commissioner improperly asserted that the State could waive this deviation.57 However, there is
nothing unclear about a requirement to provide three different client references for which services
were provided under a capitated risk-based contract, and DOAS has no authority to simply “waive”
CareSource’s noncompliance because providing references was a mandatory RFP requirement, not
merely a technicality, irregularity, or informality.58

Because CareSource did not meet the minimum requirements for Mandatory Scored
Question No. 9, either for subpart (a) or subpart (b), CareSource should have been evaluated with a
“fail”, been deemed non-responsive, and disqualified from the procurement.59

54 RFP Mandatory Scored Question Nos. 9(a) and 9(b) [Protest Exhibit 33].
55 See CareSource’s GA Families CMO proposal, RFP Mandatory Scored Question No. 9, Attachment M at pages 2-
3 [Protest Exhibit 44].
56 Denial Decision page 6, footnote 12.
57 Denial Decision page 6.
58 See R.D. Brown Contractors, Inc. v. Bd. of Educ. of Columbia Cty., 280 Ga. 210, 213 (2006); MDT Corporation, B-
236903 (Comp. Gen. 1990); Johnson Moving & Storage Co., B-221826 (Comp. Gen. Mar. 19, 1986); GPM § 5.6.2.1; RFP
Attachment A § 2.1.6.
59 See Pro G4S Justice Services I at page 1 [Protest Exhibit 53]; see also RFP Attachment A § 4.4 (“To be considered
responsive, responsible and eligible for award, any and all requirements identified in the Mandatory Scored Response
Worksheet must be met…. All requirements labeled “Mandatory Scored” must be met by the supplier. Failure to meet
any mandatory scored requirements may result in disqualification of the proposals.”), and § 6.2.1 (“Responses to both
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2. Humana Should Not Have Ranked Higher Than UnitedHealthcare Because
Humana Also Failed To Offer Sufficient Client References

Similar to CareSource, Humana also failed to provide sufficient contract references, and
therefore should have been deemed non-responsive, or at the very least, been ranked lower than
UnitedHealthcare. The Denial Decision ignores any analysis of Humana’s evaluation because it
presupposes that the intended awardees will remain the intended awardees and Humana’s validated
rank order will not change. However, should one or more intended awardees be eliminated (for any
one the many reasons identified in UnitedHealthcare’s Protest and this Appeal), UnitedHealthcare
must be deemed the next in line for award because Humana’s references were insufficient to pass
the RFQC stage,60 and were likewise insufficient to satisfy the requirements to the Georgia Families
RFP such that Humana’s proposal should have been deemed non-responsive, or in the alternative,
its score objectively should have been below UnitedHealthcare’s for all of the reasons set forth in
the Protest.61

II. REQUEST FOR ADMINISTRATIVE EVIDENTIARY HEARING

Given the various document productions from DOAS and DCH, the filings from various
offerors to the Georgia Families RFP, and the numerous arguments from multiple protestors you are
undoubtedly concurrently considering, UnitedHealthcare requests an evidentiary hearing to present
both the factual and legal arguments of this Protest and to aid you in understanding and appreciating
the significance of the prejudice UnitedHealthcare has experienced and the necessity of the relief
requested.

Under the GPM, you have the authority to “allow the party requesting formal review to make
an oral presentation, and may solicit whatever other information [you] deem appropriate.”62 Though
the GPM does not expressly state that conducting an evidentiary hearing or any other form of hearing
can be a type of “oral presentation,” it does not expressly preclude an evidentiary hearing from being
held. If DOAS intends to provide UnitedHealthcare with a meaningful oral presentation and solicit
information (and establish a comprehensive record, based on all of the evidence, from which you are
to rule, as Commissioner), then DOAS must refer to a myriad of statutes and rules that clearly outline
what a true hearing would entail, including:

 O.C.G.A. § 50-13-15 (“A party may conduct such cross-examination as shall be

“Mandatory” and “Mandatory Scored” Questions will be evaluated on a pass/fail basis.”) [Protest Exhibit 19].
60 The Deputy Commissioner concedes that arguments related to the RFQC process are not untimely because records
relating to the RFQC process were not released until the NOIA was issued for the RFP. Denial Decision page 5,
footnote 11.
61 Under RFP Mandatory Scored Question No. 9(a), offerors were required to prove “past experience with an aggregate
average membership under capitated risk-based contracts with Medicaid agencies to support a program or initiative that
has an aggregate average membership per year of at least four hundred thousand (400,000) Members.” RFP Mandatory
Scored Question No. 9(a) [Protest Exhibit 33]. Humana’s highest average number of Medicaid members per month, which
was in Florida with 151,805 members, proves to be more than 248,000 members less than the 400,000 minimum
requirement and Humana’s total average members under all its referenced plans across totals only 268,884 average
members. Humana’s GA Families CMO proposal, Mandatory Scored Question No. 9, Attachment M at page 1 [Protest
Exhibit 23].
62 GPM § 6.5.8.
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required for a full and true disclosure of the facts.”)
 Georgia Office of State Administrative Hearings Rule 616-1-2-.18(5) (“The

admissibility of the evidence contained in written testimony shall be subject to the same
rules as if the testimony were produced under oral examination. The witness presenting
the statement shall swear to or affirm the statement at the hearing and shall be subject
to full cross examination.”)

 Administrative Proceedings of the Georgia Fair Housing Law, Ga. Comp. R. & Regs.
186-2-.04(3)(a)(2) (“Rights of the parties. Each party may appear in person, be
represented by counsel, examine or cross-examine witnesses, introduce documentary or
other relevant evidence into the record, and request the issuance of subpoenas.”).

In light of the GPM and relevant statutes, UnitedHealthcare requests, at minimum, the
following:

(1) The opportunity to direct testimony, whether by deposition or interview and affidavit, or
critical witnesses before the hearing.

(2) The opportunity to cross-examine those individuals in item (1) above at the hearing,
under oath and on the record, without limitation to another party’s direct examination.

(3) Confirmation that the “parties” to an evidentiary hearing on the Georgia Families RFP
before the Commissioner include UnitedHealthcare, DOAS, and DCH only.

(4) Confirmation that the order of evidence will be as follows: presentation of an opening
statement by UnitedHealthcare; the submission of evidence by UnitedHealthcare or
testimony and documents; the response from DCH (whichever is appropriate); a rebuttal
by UnitedHealthcare; and the presentation of a closing statement by UnitedHealthcare.
UnitedHealthcare would likely be agreeable to reasonable time limitations from DOAS.

The United States and Georgia Constitutions require that DOAS give UnitedHealthcare
notice and a meaningful opportunity to be heard before depriving the company of its property interest
in receiving an intended award after meeting all requirements and objective criteria of the Georgia
Families RFP.63 Indeed, “[t]he fundamental idea of due process is notice and an opportunity to be
heard.”64 “An opportunity to be heard” includes a hearing. As the Georgia Supreme Court has
explained, “a fair trial in a fair tribunal is a basic requirement of due process. This applies to
administrative agencies which adjudicate as well as to courts.”65 The U.S. Court of Appeals for the
Eleventh Circuit has likewise held that a claimant’s due process rights are violated absent an
opportunity to cross-examine witnesses.66 This is because the fundamental requirement of due

63 See, e.g., Matthews v. Eldridge, 424 U.S. 319, 333 (1976) (due process requires the opportunity to be heard at a meaningful
time and in a meaningful manner); Parratt v. Taylor, 451 U.S. 527, 540 (1981) (citations omitted) (noting that due process
requires that frustrated bidders receive an opportunity to be heard in a “meaningful time and in a meaningful manner”);
Miles v. Shaw, 272 Ga. 475, 477 (2000) (at either the initial administrative level or the secondary judicial level, the entity is
entitles to the requirements of due process); RFP Attachment A § 6.2.1 (emphasis added) [Protest Exhibit 19] (“All proposals
which meet the requirements of the “Mandatory” and “Mandatory Scored” Questions are considered “Responsive
Proposals” at this point in time and will be scored in accordance with the point allocation in Section 6.4 “Scoring Criteria”
of this eRFP.”); Rockel v. Watkins, 673 F. Supp. 2d 1356, 1367 (M.D. Ga. 2009).
64 Padidham v. State, 291 Ga. 99, 101 (2012) (citations omitted).
65 Dep’t of Transp. v. Del-Cook Timber Co., Inc., 248 Ga. 734, 740 (1982) (citations omitted).
66 Demenech v. Sec’y of the Dep’t of Health & Human Servs., 913 F.2d 882, 884 (11th Cir. 1990); see also Hudson v.
Heckler, 755 F.2d 781, 784 (11th Cir. 1985). In Demenech, the plaintiff challenged the Government’s denial of the plaintiff’s
social security benefits on the ground that the administrative law judge who heard the case relied on a physician’s report,
yet did not permit the plaintiff to cross-examine the physician. Demenech, 913 F.2d at 884 -85. The Eleventh Circuit
concluded that the plaintiff’s constitutional due process rights included an entitlement to cross-examine the physician
because the physician’s report contradicted the evidence submitted by the plaintiff. Id. The Eleventh Circuit reasoned that
the plaintiff should have been able to contest the factual basis for the physician’s report, the reliability of the physician’s
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process is the opportunity to be heard at a meaningful time and in a meaningful manner.67

Under Georgia law, UnitedHealthcare has the constitutional right to an evidentiary hearing
because it is asserting the deprivation of a property interest by DOAS:

The right to compel witnesses and the right to confront and cross-examine witnesses
are fundamental rights, found in the Bill of Rights. They are … basic to our system
of jurisprudence . . . . The right to confrontation ... forces the witness to submit to
cross-examination[,] the “greatest legal engine ever invented for the discovery of
truth.” Confrontation aids the factfinder by allowing it to observe the demeanor of
the witness and assess the witness’ credibility. These rights are at the very core of
the concept of a fair hearing.68

UnitedHealthcare must be afforded the opportunity to depose or cross examine the key
decision makers at DOAS, including the Issuing Officer, with whom the Deputy Commissioner
apparently had an unrecorded interview about the procurement process.69 If such an evidentiary
hearing were to be granted by you, UnitedHealthcare might certainly explore these issues, and others.
UnitedHealthcare calls upon you to ensure all relevant and appropriate issues are explored before a
final binding ruling is made by DOAS, which would exhaust UnitedHealthcare’s administrative
remedy for the Georgia Families RFP.

Georgia law states that “[a]ny person [or entity] who has exhausted all administrative
remedies available within the agency and who is aggrieved by a final decision in a contested case is
entitled to judicial review.”70 The Supreme Court of Georgia has been clear that a party is entitled
to due process at the secondary judicial level if the initial administrative appeal falls short.71 Thus,
UnitedHealthcare’s request for an evidentiary hearing not only is permitted by DOAS rules and is
consistent with UnitedHealthcare’s due process rights, but if DOAS were to grant an evidentiary
hearing then DOAS would be lessening the future probability that a court will later undergo its own
due process proceeding to ensure that UnitedHealthcare’s legal interests have been protected.72

tests, and the certainty of the physician’s opinion. Id. Demenech is on point: without an evidentiary hearing, DOAS is
relying on the assumptions, subjective evaluations and calculations, and decisions of DOAS and DCH employees that
directly contradict the objective evidence, yet is refusing to allow any cross-examination of those employees. Due process
requires an opportunity to explore through cross-examination the merits of DOAS’ hurried Georgia Families procurement.
This is especially true given that the Deputy Commissioner’s decision on UnitedHealthcare’s Protest was so conclusory in
nature.
67 Matthew, 424 U.S. at 319.
68 Neal v. Augusta-Richmond Cnty. Pers. Bd., 304 Ga. App. 115, 116-117 (2010) (citing State v. Jackson, 269 Ga. 308, 310
(1998)); see also Caldwell v. Bateman, 252 Ga. 144, 147 (1984) (concluding that procedural due process for administrative
hearings generally requires the rights to conduct discovery, confront and examine witnesses, and rebut evidence); Goldberg
v. Kelly, 394 U.S. 254, 269 (1970) (“[D]ue process requires an opportunity to confront and cross-examine witnesses”);
Pataula Elec. Membership Corp. v. Whitworth, 951 F.2d 1238 (11th Cir. 1992); GPM § 6.5.8.
69 Denial Decision page 4.
70 O.C.G.A. § 50-13-19(a).
71 Miles, 272 Ga. at 477.
72 See, e.g., Meritain Health, Inc., v. Augusta Ga., Case No. 2012RCCV703 (Sup. Ct. Richmond, Cnty, June 26, 2013)
(judgment on petition for writ of certiorari reversing agency decision denying protest) [Protest Exhibit 63]; Pruitt Corp., 284
Ga. at 161 (“[T]he court is statutorily required to examine the soundness of the conclusions of law drawn from the findings
of fact supported by any evidence, and is authorized to reverse or modify the agency decision upon a determination that the
agency's application of the law to the facts is erroneous.”); Jackson v. Spalding Cnty., 265 Ga. 792, 795 (1995) (concluding
that a writ of certiorari is the proper method of judicial review of a board decision). Additionally, writ of certiorari is also
appropriate if DOAS errs by not enforcing the E-Verify rules. See O.C.G.A. § 5-4-3. To the extent that DOAS may claim
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Additionally, Georgia law would give DOAS deference to any findings of fact that may arise
from an evidential hearing.73 Thus, a clear record of the facts should be essential to DOAS moving
forward: an evidentiary hearing would reveal those facts that are still uncertain and provide a
sufficient basis for a DOAS final decision. Further, even if a court were to examine any legal
conclusions that DOAS reaches, as a court is entitled to do,74 the court would have a full record of
which to examine – inclusive of testimony under oath and statements on the record rather than DCH
and DOAS emails, and unrecorded conversations with the Issuing Officer and other state employees
involved in the procurement process.

Therefore, DOAS should conduct an evidentiary hearing on UnitedHealthcare’s Protest.

III. CONCLUSION

The record clearly demonstrates that there is no appropriate recourse for DOAS other than
to rescind and reverse the Georgia Families NOIA. DOAS must either issue a new NOIA that
includes UnitedHealthcare as an intended awardee or reissue the RFP to properly-qualified offerors
and conduct an evaluation required by Georgia law.

As Commissioner, you are in a unique position to approach this problem because you were
not involved in the day-to-day of the Georgia Families RFP. Nonetheless, significant flaws and fatal
errors permeated the entire procurement process. The evidence is clear, and DOAS’ well-earned
reputation as a fair and neutral arbiter of the State’s procurement laws is at stake.

Sincerely,

Jeffrey A. Belkin
Alston & Bird, LLP for Americhoice n/k/a
UnitedHealthcare Community Plan of
Georgia, Inc.

cc: Paul A. Norman, Esq.

any decision at this stage is entitled to deference on a writ of certiorari, it must provide due process. That is, it must conduct
a hearing with witnesses sworn under oath, and subject to cross examination.
73 O.C.G.A. § 50-13-19(h) states “The court shall not substitute its judgment for that of the agency as to the weight of the
evidence on questions of fact. The court may affirm the decision of the agency or remand the case for further proceedings.”
74 The judiciary is entitled to examine any legal conclusions that an agency makes based on the available facts: “[t]he court
may reverse or modify the [agency] decision if substantial rights of the appellant have been prejudiced because the
administrative findings, inferences, conclusions, or decisions are: (1) In violation of constitutional or statutory provisions;
(2) In excess of the statutory authority of the agency; (3) Made upon unlawful procedure; (4) Affected by other error of law;
(5) Clearly erroneous in view of the reliable, probative, and substantial evidence on the whole record; or (6) Arbitrary or
capricious or characterized by abuse of discretion or clearly unwarranted exercise of discretion.” O.C.G.A. § 50-13-19(h).
See, e.g., Pruitt Corp., 284 Ga. at 160 (“Judicial review of an administrative decision requires the court to determine that the
findings of fact are supported by ‘any evidence’ and to examine the soundness of the conclusions of law that are based upon
the findings of fact.”).



I have reviewed the foregoing appeal and authorize its filing.

Submitted this 4th day of March, 2016.

____
Paul A. Norman
Senior Associate General Counsel
UnitedHealthcare
3720 Davinci Court, 3rd Floor
Norcross, Georgia 30092
(770) 582-4193
paul.norman@uhc.com


