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GEORGIA DEPARTMENT OF ADMINISTRATIVE SERVICES
STATE PURCHASING DIVISION

In the Matter of

AMERICHOICE OF GEORGIA, INC.,
N/K/A UNITEDHEALTHCARE
COMMUNITY PLAN OF GEORGIA, INC.,

Protestor.

GEORGIA DEPARTMENT OF
ADMINISTRATIVE SERVICES,

Agency.

DOAS File: _______________

Attn: Assistant Commissioner-Procurement
State Purchasing Division
Department of Administrative Services
200 Piedmont Ave., SE, Suite 1308
West Tower, Atlanta, Georgia 30334-9010
Facsimile: (404) 657-8444
Email: protests@doas.ga.gov

CONSOLIDATED REPLY TO OPPOSITIONS TO PROTEST

Americhoice of Georgia, Inc., n/k/a UnitedHealthcare Community Plan of
Georgia, Inc. (“UnitedHealthcare”), files this Consolidated Reply to the Oppositions filed
by Humana Employers Health Plan of Georgia, Inc. (“Humana”), CareSource Georgia
Co. (“CareSource”), AMGP Georgia Managed Care Company, Inc. (“Amerigroup”),
WellCare of Georgia, Inc. (“WellCare”), and Peach State Health Plan, Inc. (“Peach
State”) (collectively the “Oppositions”) to the Protest and Supplemental Protest filed by
UnitedHealthcare (collectively, “the Protest”), and in further support of
UnitedHealthcare’s Protest.

The procurement at issue here is to determine which Care Management
Organizations (“CMO”) are the most qualified to serve the over 1.3 million members
currently enrolled in the Georgia Department of Community Health’s (“DCH”) Georgia
Families Medicaid program.1 With membership reaching over 1.3 million and growing,
and the State of Georgia spending $4 billion a year on Medicaid (of both federal and state

1 The Request for Qualified Contractors (“RFQC”), the pre-qualification round of the Georgia Families
RFP, states that as of June 2014, enrollment for Georgia Families totaled 1,306,708 members and
enrollment for Georgia Families 360º totaled 22,820 members. RFQC § 1.1.1. The Georgia Families RFP
states that as of November 2014, enrollment for Georgia Families totaled 1,304,079 members and
enrollment for Georgia Families 360º totaled 23,386 members. RFP Attachment C, Table 1 at page 4 [see
Exhibit 20 to the Cumulative Exhibits filed and served on September 28, 2015 (“Cumulative Exhibits”)].
UnitedHealthcare will refer to all exhibits herein as “Exhibit” and will continue in numerical order from the
Cumulative Exhibits already submitted.
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dollars), the contracts resulting from this procurement are critically important to the State
and its citizens. As a result, the Georgia Department of Administrative Services
(“DOAS”) had a responsibility to exercise care in evaluating the proposals and
determining the most qualified CMOs. Instead, as reflected in UnitedHealthcare’s
Protest, and as further demonstrated in this Reply, we believe the procurement process
was rushed to completion, given CMS’ limitation on extending the incumbent contracts
any further. In the end, DOAS’s extreme haste to meet federal implementation deadlines
– sacrificing a review that would have included a broad, experienced review panel within
DCH but for the rush – resulted in an NOIA naming at least one CMO that is
inexperienced and unqualified to provide these critical Medicaid services to the State of
Georgia, as well as others that failed to satisfy statutory minimum requirements in their
proposals. Consequently, more qualified and far better-suited offerors, including
UnitedHealthcare, were deprived the opportunity to serve the State. Before a final Notice
of Award is issued, and contracts signed, DOAS must reverse the NOIA, remedy the
errors and either re-issue a revised NOIA, or undertake a complete and thorough re-
evaluation of all responsive proposals of properly-qualified offers.

For these reasons, those stated in UnitedHealthcare’s Protest, and those set forth
below, UnitedHealthcare requests that DOAS grant its Protest.

I. ARGUMENT

A. Three Apparently Successful Offerors Did Not Submit All E-Verify
Affidavits and Should Have Been Disqualified

As argued in the Protest, Georgia law mandates that before any offeror may be
qualified to be considered for a contract with the State, the offeror and each of its
Material Subcontractors must submit an immigration and security affidavit to the State,
indicating their participation in E-Verify.2 Despite this requirement, Peach State failed to
submit its own E-Verify Affidavit, and Amerigroup and CareSource failed to submit E-
Verify Affidavits for each of their Material Subcontractors. As a result, all three offerors
should have been deemed non-responsible, or their proposals deemed nonresponsive, and
they should have been disqualified: “[T]he failure of even one mandatory requirement is
sufficient to eliminate an offeror from further consideration . . . .”3

2 O.C.G.A. § 13-10-91.
3 DOAS Assistant Commissioner decision, RFP No. 46500-125-0000000098 at page 1 (February 5, 2008)
[hereafter “G4S Justice Services I”] [Exhibit 53]; DOAS Commissioner decision, RFP No. 46500-125-
0000000098 at page 3 (February 28, 2008) [hereafter “G4S Justice Services II”] (citing same) [Exhibit 54].
See also, e.g., DOAS Assistant Commissioner decision, RFP No. 42700-026-0000000836 at page 2 (June
24, 2008) (entitled “Innovative Resource Group”) (finding offeror was ineligible for award after failing to
satisfy a mandatory requirement because “… failure to meet even one mandatory requirement is sufficient
to require disqualification of an offeror’s proposal . . . .”) [Exhibit 55]; DOAS Assistant Commissioner
decision, RFP No. 46700-016-0000004569 at page 3 (July 30, 2008) [hereafter “Spectrum Health
Systems”] (finding offeror was ineligible for contract award due to its failure to satisfy multiple mandatory
requirements) [Exhibit 56].
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1. Peach State’s Proposal Should Not Have Been Considered Because
Peach State Failed to Submit its E-Verify Affidavit

As Peach State readily concedes, Peach State failed to submit with its proposal its
own E-Verify Affidavit. This is fatal to Peach State’s proposal and requires that the
NOIA to Peach State be reversed.

The law on E-Verify is clear:

A public employer shall not enter into a contract for the physical
performance of services unless the contractor registers and participates in
the federal work authorization program. Before a bid for any such
service is considered by a public employer, the bid shall include a signed,
notarized affidavit from the contractor. . . .”4

This is a mandatory requirement – dictated by State law – which DOAS cannot waive.
The General Assembly determined that a timely submitted affidavit was of critical
importance, and did not delegate to DOAS the authority to waive noncompliance.5

Peach State argues in its Opposition that it should not be disqualified for failing to
submit an E-Verify Affidavit for three reasons: (1) the E-Verify statute only applies to
public works contracts; (2) Peach State substantially complied with the requirements; and
(3) DOAS has discretion to waive any failure to submit the E-Verify Affidavit. None of
these arguments have merit.6

a. The E-Verify Affidavit Requirement is Not Limited to Public Works
Projects

Peach State argues in its Opposition that the E-Verify statute does not apply to
this procurement because it only applies to public works contracts. This is a complete
misstatement of the law, as Peach State bases its argument on a prior version of the E-
Verify statute and an outdated Attorney General memorandum from March 2011 (“2011

4 O.C.G.A. § 13-10-91 (emphasis added).
5 See O.C.G.A. § 13-10-91.
6 Peach State’s argument that UnitedHealthcare’s Supplemental Protest regarding E-Verify compliance is
somehow waived also lacks merit. Nothing in DOAS Assistant Commissioner Sullivan’s September 18,
2015 letter limited the protesting parties to only providing supporting evidence at the supplemental protest
deadline. The whole purpose of giving the offerors a later date to supplement the protest was because of
the delay in getting all of procurement documentation to the parties. Indeed, UnitedHealthcare did not even
receive the redacted proposals from DOAS until September 17, 2015, and Peach State and other offerors
requested that UnitedHealthcare refrain from reviewing unredacted proposals that may have been in
UnitedHealthcare’s possession from DOAS. Recognizing this fact, Ms. Sullivan sent her letter the very
next day expressly authorizing the parties to file a supplemental protest on September 28, 2015.
UnitedHealthcare did exactly that, and therefore did not waive any of the arguments discussed in its
Supplemental Protest. Nor can Peach State demand that UnitedHealthcare refrain from reviewing
documents that it claims are confidential, and then argue UnitedHealthcare should be penalized for having
honored that request.
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OAG Memorandum”).7

The 2011 OAG Memorandum did suggest that the E-Verify statute only applied at
the time to “public works” projects based on the definition of the phrase “physical
performance of services,” which is found in the E-Verify statute, as noted above. At the
time of the 2011 OAG Memorandum, that phrase was defined as follows:

. . . the building, altering, repairing, improving, or demolishing of any
public structure or building or other public improvements of any kind to
public real property, including the construction, reconstruction, or
maintenance of all or part of a public road; or any other performance of
labor for a public employer under a contract or other bidding process.8

Significantly, however, the statute has since been amended. Now, “[p]hysical
performance of services” is defined in relevant part as “any performance of labor or
services for a public employer using a bidding process or by contract wherein the labor or
services exceed $2,499.99 . . . .”9 In other words, Peach State neglected to address the
fact that the application of the E-Verify statute is now far broader than originally
contemplated. The statute no longer applies only in the limited circumstances of “public
works” projects.

A more recent Attorney General memorandum, dated September 20, 2013 (“2013
OAG Memorandum”), discusses this very change in the definition. In response to the
question of whether the E-Verify statute applies beyond the previous guidance, the
Attorney General explained that the change in the statute expanded the definition of
physical performance of services, which was previously limited to public works, and that
the prior informal advice – that is, the 2011 OAG Memorandum – is no longer
applicable.10

The 2013 statutory changes reinforce the General Assembly’s directive to DOAS
to ensure strict compliance with its law. Accordingly, under the current version of the
statute, the E-Verify statute unquestionably applies in the context of this procurement,
and Peach State’s argument to the contrary should be disregarded.11

7 Georgia Office of Attorney General, Senior Assistant Attorney General decision, Re: O.C.G.A. § 13-10-
90(2.1) (March 10, 2011) [hereafter “2011 OAG Memorandum”] [Exhibit 57].
8 See 2011 OAG Memorandum at page 2.
9 O.C.G.A. § 13-10-90.
10 Georgia Office of Attorney General, Assistant Attorney General decision, Re: Senate Bill 160
(September 20, 2013) at page 3 [hereafter “2013 OAG Memorandum”] [Exhibit 58].
11 Although the section of the Georgia Procurement Manual (“GPM”) that discusses the E-Verify statute –
Section 3.5.1.3 – states that the requirement applies to public works contracts, this is not controlling
authority. To the extent the State law directly contradicts the GPM on this point, the state law applies. See
GPM § I.2.2. [Exhibit 59].
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b. Peach State has Not Substantially Complied with the E-Verify
Requirement and Regardless, Substantial Compliance is not the
Standard

Peach State next argues that if the E-Verify statute applies to this procurement,
which it clearly does, then it ‘substantially’ complied with that requirement because it
previously submitted an E-Verify Affidavit to the State in connection with another
contract. Not surprisingly, Peach State cites no authority for the proposition that
substantial compliance with the E-Verify statute is sufficient; regardless, even if
substantial compliance was adequate, Peach State cannot be said to have substantially
complied.

Peach State did not submit an incomplete E-Verify Affidavit, or even an untimely
one during the bidding phase; it failed to submit one for itself at all. This is not
substantial compliance. Rather, it is a failure to satisfy a mandatory requirement.
Further, the fact that Peach State may have previously submitted an E-Verify Affidavit to
the State in connection with a different contract is irrelevant. DOAS cannot consider
such extrinsic information. In evaluating the proposals under Mandatory Question No. 4,
DOAS was required to consider only the information provided in Peach State’s
proposal.12 Given the clear words of the E-Verify statute, there is absolutely no authority
permitting DOAS to look beyond the information provided by an offeror to evaluate a
proposal. Consideration of any outside information would therefore be improper and in
error and grounds for reversal of the NOIA. Accordingly, DOAS must reject Peach
State’s substantial compliance argument. Because Peach State’s “bid [did not] include
the affidavit of the contractor,” it failed to comply with the law.

c. DOAS Cannot Waive the E-Verify Requirement

Finally, Peach State argues that DOAS should waive its failure to comply with the
E-Verify statute. DOAS cannot.

Peach State fails to cite any law to support its contention that DOAS has the
authority to waive Peach State’s failure to comply with a mandatory statutory
requirement. Indeed, the only authority Peach State cites for its proposition is an excerpt
from the GPM that states: issues of responsibility will be determined “on a case-by-case
basis taking into consideration the unique circumstances of the individual
procurement.”13 A general statement that the State will look at responsibility on a case-

12 GPM § 5.6.3.2.1, Table 4.9 [Exhibit 59]. See also e.g. Matter of: Ais Eng'g, Inc., B-406186, 2012 WL
1035745, *6 (Mar. 7, 2012) (Comp. Gen. “No matter how competent an offeror may be, the technical
evaluation must be based on information included in the firm's proposal.”); Telford Aviation, Inc., B-
275896, 1997 WL 182713, *4 (Comp. Gen. Apr. 16, 1997) (rejecting offeror’s contention that it should
have been credited during evaluation for services it currently provides on a different government contract
because the evaluators could only properly consider information contained in the submitted proposal.);
Numax Electronics Inc., B-210266, 1983 WL 26801, *2 (Comp. Gen. May 3, 1983) (“A technical
evaluation must be based upon the information contained in the proposal, so that no matter how capable an
offeror may be, it runs the risk of losing the competition if it does not submit an adequate proposal.”).
13 See Peach State’s Opposition to Supplemental Protest at page 5. Peach State cites to the Georgia Vendor
Manual, which was replaced by the Georgia Procurement Manual, but the language appears in both. See
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by-case basis in no way gives DOAS carte blanche not to enforce the mandatory
requirements of state law, the GPM, and the RFP. “The State is bound by the terms of
the [solicitation] in making an award. [The procuring body] is not permitted to waive
mandatory requirements . . . .”14 To allow it to do so would lead to arbitrary and
inconsistent results: as DOAS itself has noted, “the Georgia Supreme Court has
repeatedly held that the state is bound by the terms of a solicitation document . . . . The
purpose of the rule is clear – it prevents the state from selective and arbitrary application
of the published requirements of a solicitation . . . .”15 This is particularly true here, in the
context of E-Verify, where there is an established record of the importance that the State
places on E-Verify requirements and enforcement.

Indeed, the State has created an Immigration Enforcement Review Board as part
of the Department of Audits and Accounting which is comprised of seven members and
has the authority, by statute, to “investigate and review any complaint with respect to all
action of a public agency or employee alleged to have violated or failed to properly
enforce the provisions of Code Section 13-10-91 [the E-Verify statute] . . . which such
agency or employee was required to comply.”16 In addition to reviewing complaints of
violations, the board also has the authority to require a public agency to remedy the
violation, and to award sanctions for failing to comply with the prescribed remedial
action: “In the event that the remedial action does not occur to the satisfaction of the
review panel or members, the reviewing panel or members shall make a recommendation
specifying an appropriate sanction.”17 The available sanctions include: revocation of
qualified local government status, loss of state appropriated funds, and a monetary fine of
not less than $1,000.00 or more than $5,000.00.18 Sanctions will be imposed where there
is a finding supported by a preponderance of the evidence that the individual knowingly
and willfully violated or failed to abide by the E-Verify laws.19

State law also provides for mandamus when the E-Verify violation brought before
the board is not cured: “[w]hen a public agency or employee fails to take the specified
remedial action, the Attorney General shall be authorized to bring a civil mandamus
action against such public agency or employee to enforce compliance with applicable law
and the sanctions recommended by the board.”20

GPM, § 5.6.2.2 [Exhibit 59].
14 Georgia Institute of Technology Contracting Officer decision, RFQ No. 5360015944 at page 2 (May 30,
2008) [hereafter “Carpet Installation and Service”] [Exhibit 60]; see also DOAS Deputy Commissioner
decision, ES-RFQ-53300-297 at page 1 (May 6, 2014) [hereafter “Carpet Cleaning of Dorms – Fort Valley
State University”] (rescinding Notice of Award to Stanley Steemer for failure to comply with the mandatory
requirement of attending the pre-bid conference: “I will not comment on the merits of mandatory pre-bid
conferences, but if it was required by the terms of the RFQ, then [the procuring body] is bound to stick to
those terms.”) [Exhibit 61].
15 DOAS Assistant Commissioner decision, RFQ No. EQ-53900-210 at page 1 (June 2, 2010) [hereafter
“Mr. Golf Carts”] [Exhibit 62].
16 O.C.G.A. § 50-36-3(e).
17 O.C.G.A. § 50-36-3(h).
18 Id.
19 Id.
20 Id.
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Here, if DOAS ignores the E-Verify statute and fails to enforce its provisions, any
of the other offerors can file a complaint with the Immigration Enforcement Review
Board, and the Attorney General could ultimately seek a civil mandamus to force DOAS
and/or the issuing officer to comply with the statue by remedying its violation. Certainly,
DOAS cannot be said to have discretion to violate a statute when that very violation
would expose it to sanctions and a mandamus action by the Attorney General.21

Therefore, again, DOAS should not waive the strict statutory rule that Peach State’s E-
Verify Affidavit had to be submitted with its proposal in order for its proposal to be
considered, as failure to enforce the statute is legal error.22

The GPM is clear that compliance with the E-Verify rules is nonwaivable.
Section 3.5.1.3 mandates that both suppliers and suppliers’ identified subcontractors (i.e.,
“Material Subcontractors” in the context of this RFP) must participate in the federal work
authorization program and demonstrate that participation before the close of the
solicitation period:

For all public works contracts established through the competitive bidding
process, the state entity solicitation will instruct suppliers to complete and
return SPD-SP054 Immigration and Security Form as part of the supplier’s
response…. Registration and participation in the federal work
authorization program also extends to the supplier’s subcontractors.
Therefore, to the extent the supplier’s response to the solicitation also
identifies subcontractors, the supplier’s response must also include
signed and notarized affidavits from each of the identified
subcontractors.23

Further, the General Checklist for Evaluating RFQs, RFQCs and RFPS (GPM Table 4.8),
set forth below, is clear that the mandatory consequence for failing to submit all required
E-Verify affidavits at the time the solicitation closes (i.e., the date proposals are due) is
disqualification from further consideration as a “Non-responsible” offeror:

21 Additionally, writ of certiorari is also appropriate if DOAS errs by not enforcing the E-Verify rules. See
O.C.G.A. § 5-4-3. To the extent that DOAS may claim any decision at this stage is entitled to deference on
a writ of certiorari, it must provide due process. That is, it must conduct a hearing with witnesses sworn
under oath, and subject to cross examination. More than a decision based simply on paper records, only
then would DOAS findings of fact based upon the credibility of witnesses be subject to the “substantial
evidence” standard of review in a proceeding on writ of certiorari.
22 See, e.g., Meritain Health, Inc., v. Augusta Ga., Case No. 2012RCCV703 (Sup. Ct. Richmond, Cnty,
June 26, 2013) (judgment on petition for writ of certiorari reversing agency decision denying protest)
[Exhibit 63]; Pruitt Corp. v. Ga. Dep't of Cmty. Health, 284 Ga. 158, 161 (2008) (“[T]he court is statutorily
required to examine the soundness of the conclusions of law drawn from the findings of fact supported by
any evidence, and is authorized to reverse or modify the agency decision upon a determination that the
agency's application of the law to the facts is erroneous.”); Jackson v. Spalding Cnty., 265 Ga. 792, 795
(1995) (concluding that a writ of certiorari is the proper method of judicial review of a board decision).
23 GPM § 3.5.1.3 [Exhibit 59].
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As we noted in our Supplemental Protest, while the GPM offers DOAS (or delegated
procuring agencies) some degree of latitude with regard to certain types of “non-
responsibility” issues – for example, the scrutinized company certification can be
accepted prior to award if not provided at the time of the proposal24 – the same latitude is
not given with respect to E-Verify. In other words, the GPM is clear: the E-Verify
Affidavits for the supplier and each identified subcontractor (“Material Subcontractor”)

24 GPM § 5.6.2.3, Table 4.8, Item 6 note [Exhibit 59].
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must be submitted prior to the close of the solicitation or the offeror is “Non-
responsible”. This is consistent with the mandate of O.C.G.A. § 13-10-91, which
commands public employers not to even consider bids of contractors who have not
submitted the E-Verify Affidavit. As a matter of law, Peach State must be deemed non-
responsible and removed from further consideration for award under this solicitation.

2. Amerigroup and CareSource’s Proposals Should Not Have Been
Considered Because They Failed to Submit E-Verify Affidavits for
Their Subcontractors

Amerigroup and CareSource should also have been disqualified from this
procurement because both failed to submit E-Verify Affidavits for all Material
Subcontractors when they submitted their proposals. Amerigroup and CareSource,
however, argue in opposition that they should not be deemed non-responsible for failing
to comply for the following reasons. First, they argue that the state E-Verify statute does
not require subcontractors to submit their affidavits at the time of bid, but rather at the
time of contracting, and they argue that to the extent the state statute conflicts with the
GPM, the state statute controls. Second, they argue that the RFP was ambiguous as to the
requirement to submit subcontractor E-Verify Affidavits. Third, they argue that any
failure to submit the E-Verify affidavits for Material Subcontractor is a waivable defect.
None of these arguments, however, justifies Amerigroup and CareSource’s failure to
comply with the clear terms of the GPM and the RFP, and therefore DOAS should deem
both non-responsible and ineligible for award.

a. The GPM and RFP are Consistent with State Law

Amerigroup and CareSource are correct in noting that the E-Verify statute states
that subcontractor E-Verify Affidavits are required at the time of contracting, whereas
contractor E-Verify Affidavits must be submitted at the time of bidding. However, here,
the GPM and RFP clearly extended the requirement to Material Subcontractors as well.25

Amerigroup argues in its Opposition that the GPM is in conflict with the state law
and that therefore the state law governs. Amerigroup’s argument, however, creates a
conflict where one need not exist. Neither the GPM, nor the RFP, are in conflict with
state law, but rather are consistent with it: suppliers will not be in violation of the state
statute if they comply with the GPM and RFP.

It is within DOAS’s authority to issue rules (such as the GPM) that interpret the
E-Verify law in a manner that further effectuates its purpose, and its importance.26 Both

25 See RFP Attachment F, Mandatory Questions [Exhibit 33]; see also RFP, Supplier Q&A (Round 2), No.
40 at page 13 [Exhibit 34].
26 Diverse Power, Inc. v. Jackson, 285 Ga. 340, 341 (2009) (“…the Legislature, through the State
Purchasing Act, expressly gave the Department of Administrative Services the authority to ‘make all rules,
regulations, and stipulations and to provide specifications to carry out the terms and provisions of [the State
Purchasing Act] as may be necessary for the purposes of th[e Act].’ … [T]he GVM itself sets forth the
‘rules, regulations, and stipulations,’ … that are necessary for carrying out the purposes of the [State
Purchasing] Act.’”).
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the GPM and the RFP treat Material Subcontractors as offerors/suppliers for the purposes
of the E-Verify rules. The GPM is clear: “Registration and participation in the federal
work authorization program also extends to the supplier’s subcontractors. Therefore, to
the extent the supplier’s response to the solicitation also identifies subcontractors, the
supplier’s response must also include signed and notarized affidavits from each of the
identified subcontractors.”27 The RFP, Attachment F, in conjunction with the
clarification provided by DOAS in response to Supplier Q&A Question No. 40, is in
accord: “Please submit the forms for Contractor and Subcontractor, as applicable to the
proposed business structure.”

As explained above, the State places significant importance on ensuring
compliance with the E-Verify rules, including the submission of E-Verify Affidavits.28

Material Subcontractors by definition are entities that DOAS and DCH thoughtfully
determined were critical to the successful delivery of services, because they are integral
to the coordination or delivery of care and expect to receive more than $10 million in
contract funds.29 Here, given the nature of this procurement – involving billions of
dollars of Medicaid funds and the health and welfare of hundreds of thousands of
Georgians – and the fact that each supplier had to identify its Material Subcontractors at
the time of bid, it is reasonable and indeed consistent with the spirit and intent of the E-
Verify statute and the import the State places on them, to require E-Verify Affidavits
from all of the major entities providing services – whether they be the supplier/contractor
or a Material Subcontractor. Indeed, as discussed in greater detail below, the State must
have the opportunity to vet the proposed Material Subcontractors at the time of bid
evaluation, including as to whether they are in compliance with E-Verify.

It is indeed the case that the statute discusses subcontractors and categorizes them
differently for purposes of the statutory minimum requirements. In that regard, the
General Assembly recognized that at the time of bidding, subcontractors may not be
known, or committed. Therefore, the statute allows ordinary subcontractors and sub-
subcontractors to demonstrate compliance with an affidavit within five days after award
of the contract.30 Here, however, DOAS has rightfully determined that Material
Subcontractors are an entirely different and special breed of subcontractor – one that
must be identified up front, in the proposal, so that DOAS and DCH may ensure
compliance with all of the requirements that suppliers of $10 million in services to the
State must ordinarily demonstrate. Including, and especially, E-Verify.

Accordingly, Amerigroup and CareSource’s knowing failure to comply with the
GPM and the RFP should not be ignored. The GPM and RFP appropriately apply the
state E-Verify requirement in a manner which further protects the interests of the State.

27 GPM § 3.5.1.3 [Exhibit 59].
28 See O.C.G.A. § 50-36-3; GPM § 5.6.2.3, Table 4.8, Item 6 [Exhibit 59].
29 See RFP Attachment D, Requirements and Scope of Work at pages 6-7 [Exhibit 52.]
30 O.C.G.A. § 13-10-91(b)(3)-(4).
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b. Amerigroup and CareSource Waived Any Argument that the RFP
was Ambiguous

Amerigroup argues at length in its Opposition that Mandatory Question No. 4 of
the RFP, relating to E-Verify, was, at least, ambiguous. However, to the extent
Amerigroup and CareSource base their Opposition on an alleged ambiguity in the RFP,
or an argument that the RFP requirement should not be enforced, those objections have
been waived as they had to be raised before proposals were submitted – which was two
business days prior to the closing date and time of the solicitation.31 The RFP Mandatory
Question No. 4 states as follows:

Supplier confirms that it has submitted the required Immigration and
Security Form with its proposal.

Supplier must answer “yes” or “no” in the adjacent column to indicate if it
meets the above mandatory requirement.
Supplier confirms that it has submitted the required Immigration and
Security Form with its proposal.

Supplier must answer “yes” or “no” in the adjacent column to indicate if it
meets the above mandatory requirement.32

Notably, it asks twice for the supplier to confirm that the required E-Verify Affidavit has
been submitted, indicating that more than one is required. But, to the extent that
Mandatory Question No. 4 is at all unclear, DOAS’s response to Question No. 40 from
Round 2 of the Supplier Q&A resolved any ambiguity33:

40 Attachment F, Question 4
requires the Supplier to
submit an Immigration and
Security Form, as also
directed in Attachment L.
Please confirm that only a
Contractor Affidavit is
required to be submitted
with RFP responses.

Attachment F,
Question 4 and
Attachment L

Please submit the forms for
Contractor and Subcontractor,
as applicable to the proposed
business structure.

Given DOAS’s clarification on Question No. 4, neither Amerigroup nor CareSource can

31 GPM § 6.5.4, Table 6.3; see also DOAS Assistant Commissioner decision, RFQ No. 48400-
DOT0000252 at page 1 (June 6, 2012) [hereafter “Axiom”] (“[A]ny challenge to the solicitation such as . . .
the manner in which bids will be evaluated . . . must be filed no later than two business days prior to the
closing date and time of the solicitation . . . .”) [Exhibit 64]; DOAS Assistant Commissioner decision, RFP
No. 54800-84440 at page 2 (March 25, 2010) [hereafter “Gourmet Services, Inc.”] (“To the extent
[protestor] believed this RFP requirement or any other RFP requirement was objectionable, [protestor] was
required to file a protest no later than two business days prior to the close of the RFP.”) [Exhibit 65].
32 RFP Attachment F [Exhibit 33].
33 RFP Attachment F [Exhibit 33]; RFP Supplier Q&A (Round 2) No. 40 [Exhibit 34].
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reasonably represent that they believed, prior to submitting their proposals that DOAS
only required the supplier’s E-Verify Affidavit. Again, if Amerigroup or CareSource had
any question about the Question No. 4 requirement, or objection to it, they should have
filed a protest two business days prior to the closing date and time of the solicitation.34

They did not. As a result, this argument has been waived and Amerigroup and
CareSource should be disqualified:

. . . DOAS encourages and expects participating vendors to actively
participate and add value to the solicitation process by raising relevant
questions and seeking clarification of solicitation requirements as needed.
Any vendor electing not to raise relevant questions and/or ignoring the
plan language of the solicitation in the vendor’s preparation of its
response to the solicitation questions risks disqualification from contract
award as a minimum, and, at worse, possible suspension and debarment
for defrauding the state.35

c. DOAS Cannot Waive the Material Subcontractor E-Verify
Requirement

Finally, both Amerigroup and CareSource argue that DOAS should waive their
failure to comply with the E-Verify requirement in the RFP as an immaterial deviation.
However, as explained above, DOAS does not possess the authority to waive this
mandatory requirement.36 Again, given the billions of dollars that will be spent on
Medicaid through these contracts, and the fact that hundreds of thousands of Georgians
will be affected by the services provided, it is critical that DOAS be able to properly
investigate both is contractors and material subcontractors. This is far from immaterial.
Amerigroup and CareSource were well aware of the requirement and failed to comply.

As we demonstrated above, the E-Verify statute is, by its very terms, a material
compliance requirement addressing the responsibility of a supplier at the time of
submission of a proposal. DOAS made the express determination, in propounding its
rules contained in the GPM, that Material Subcontractors must be treated, in this regard,

34 GPM § 6.5.4, Table 6.3 [Exhibit 59]; see also Axiom at page 1 (“[A]ny challenge to the solicitation such
as . . . the manner in which bids will be evaluated . . . must be filed no later than two business days prior to
the closing date and time of the solicitation . . . .”) [Exhibit 64]; Gourmet Services, Inc. at page 2 (“To the
extent [protestor] believed this RFP requirement or any other RFP requirement was objectionable,
[protestor] was required to file a protest no later than two business days prior to the close of the RFP.”)
[Exhibit 65].
35 G4S Justice Services II at page 3 [Exhibit 54].
36 See Mr. Golf Carts at page 1 (“[T]he Georgia Supreme Court has repeatedly held that the state is bound
by the terms of a solicitation document . . . . The purpose of the rule is clear – it prevents the state from
selective and arbitrary application of the published requirements of a solicitation . . . .”) [Exhibit 62];
Carpet Installation and Service at page 2 (“The State is bound by the terms of the [solicitation] in making
an award. [The procuring body] is not permitted to waive mandatory requirements . . . .”) [Exhibit 60];
Carpet Cleaning of Dorms – Fort Valley State University at page 1 (rescinding Notice of Award to Stanley
Steemer for failure to comply with the mandatory requirement of attending the pre-bid conference: “I will
not comment on the merits of mandatory pre-bid conferences, but if it was required by the terms of the
RFQ, then [the procuring body] is bound to stick to those terms.”) [Exhibit 61].
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identically to suppliers themselves. DOAS does not have the authority to contravene the
statute and its own decision to equate Material Subcontractors to suppliers under the
statute, simply because it would be inconvenient to have to modify its NOIA. DOAS
must follow, without deviation, statutes and the rules it expressly propounds in
furtherance of those mandatory laws. Amerigroup’s and CareSource’s proposals, in
addition to Peach State’s, are therefore nonresponsive, and DOAS cannot claim that E-
Verify noncompliance is not material. These entities must be disqualified from award.

B. CareSource Should Not Have Been Selected As An Apparently Successful
Offeror

In DOAS’s haste to announce an award to meet a deadline, DOAS allowed this
procurement to be materially impacted, to the State’s ultimate detriment, as well as
UnitedHealthcare’s. None of the errors were insignificant, and collectively those
violations of the GPM led to an untenable result: the selection of an inexperienced and
unqualified supplier in CareSource over other, more qualified and far better-suited
offerors, including UnitedHealthcare. This result should not stand.

1. The Evaluation Process Violated Georgia Law And Led to an
Irrational Result

a. The Evaluation Committee Was Improperly Reduced from Eight
Evaluators to Four Evaluators in Violation of Georgia Law

First and foremost, the Evaluation Committee was improperly reduced from eight
evaluators to four, which violated the requirement in the GPM that the composition of the
Evaluation Committee must be settled and finalized before the start of evaluations.37 In
their Oppositions, Amerigroup, WellCare, Peach State, and CareSource generally argue
that reducing the number of evaluators was not arbitrary or capricious, that DOAS acted
within its discretion, and that it was not improper to eliminate four of the eight evaluators
because there is no express prohibition on reducing the number, no evaluators were
added, and there remained always at least three. Although UnitedHealthcare recognizes
that there may be appropriate times under extremely extenuating circumstances, like
incapacitation, where an evaluator may have to leave the Evaluation Committee and it
would be in the best interest of the State to continue on regardless, those circumstances
did not exist here.

There is absolutely no evidence of extenuating circumstances nor is this a
situation where just one of eight evaluators had to leave, which may weigh in favor of
continuing the evaluation. Rather, for this substantial Georgia Families solicitation half
of the evaluators left the evaluation committee during the evaluation. This is not
immaterial. The fact that the GPM allows a minimum of three evaluators is irrelevant.
DCH and DOAS determined at the outset that a group of eight reviewers was appropriate
to review, evaluate, and score the proposals for this $4 billion procurement. Three may
be sufficient for a procurement seeking the best pencils for state employees’ use, but not

37 GPM § 3.5.8.3 [Exhibit 59].
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for a complex, massive and critical procurement for services that affect the lives and
health of over one million Georgians. Although the opposing offerors argue that DOAS
had discretion to reduce the Evaluation Committee and further argue that allowing the
evaluation to continue with just half of the original evaluators was in the best interests of
the State, DOAS has previously recognized that not every exercise of discretion is in the
State’s best interest. Such rationale should not be used as free reign to undermine the
rules governing the procurement:

…there is no doubt that the state has discretion . . . even broad discretion.
However, such discretion under the rubric of ‘best interest of the state’
cannot extend to materially changing the requirements of the RFP or
allowing ‘the best interest of the state’ to become a self-emasculating term
of the RFP.38

Rather than rushing onward in the face of half of the evaluators being unable to
complete thorough reviews of offeror proposals within the timeframe, DCH and DOAS
would have better served the interests of the State and its Medicaid population if they had
taken additional time to ensure that the appropriate number of evaluators were reviewing
the proposals.

The reason for the reduction in evaluators in this solicitation is critical: reviewers
that were taking the necessary time to do a thorough review were deemed to be taking too
long. Most notably, Dr. Janice Carson was forced to leave the Evaluation Committee
simply because she could not finish in time. Dr. Carson sent the following email to DCH
Commissioner Reese on June 23, 2015:39

Dr. Carson is the Deputy Director of DCH’s Performance, Quality and Outcomes
Unit of its Medicaid Division, which is charged with “ensuring that all aspects of the
department’s Quality Strategic Plan are implemented, and defining enhancements to the
plan that would drive health improvements for Georgia’s Medicaid population served by

38 See DOAS Deputy Commissioner decision, RFP No. 46700-GDC0000624 at page 2 (March 6, 2014)
(entitled “Georgia Commissary Suppliers”) [Exhibit 66].
39 See Email from Dr. Janice Carson to Commissioner Clyde Reese dated June 23, 2015 [Exhibit 6].
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the CMOs.”40 Dr. Carson is a renowned expert and highly regarded in the Medicaid
field.41 It is deeply concerning that the Deputy Director tasked with ensuring the quality
of the Medicaid services offered to Georgia members did not have time to review all of
the proposals by the deadline, despite spending over 12 hours a day reading them. That
someone of her experience and expertise was removed from the committee left a clear,
gaping hole in the original Evaluation Plan.

Dr. Carson’s email is also significant because it calls into question whether the
other four surviving evaluators were provided sufficient time to carefully and
thoughtfully review each and every proposal. Indeed, the clear errors in scoring
discussed in the Protest and again below, suggest they were not. That is not in the best
interests of the State or its most vulnerable citizens. The issue of the composition of the
Evaluation Committee throughout the evaluation process is material and this deviation
from the finalization rule of the GPM should not be waived.

b. Other Errors Compounded the Materially Flawed Evaluation
Process

In addition to the E-Verify issue and the reduction in the Evaluation Committee,
DOAS and DCH erred in the allocation of the 700 points among the Mandatory Scored
questions. DOAS’s assignment of points to each question simply lacked a rational basis.
The improper allocation led DOAS to place unreasonably low importance on some very
important criteria. As UnitedHealthcare detailed in its Protest, only 3 of 700 points were
assigned to assessing the financial viability of the offeror and its Material Subcontractors,
combined. Only 4 points were assigned to past history of similar size and scope (again of
both offeror and subcontractors) and only 5 points to past investigations and claims of
fraud. This means that DOAS allocated only 12 of 700 points, or approximately 1.8%, to
whether the offeror has any managed care experience or references to attest to its ability
to perform the required services, and only 0.4% (3 of 700 points) of the total points to the
financial viability of the company and its material subcontractors.

The suppliers who ultimately are awarded a contract under this RFP will together
be handling billions of dollars’ worth of Medicaid services and managing hundreds of
thousands of Georgia Medicaid recipients. The suppliers’ financial viability and

40 DCH website, available at https://dch.georgia.gov/press-releases/2013-02-12/georgia-Medicaid-receives-
1-million-grant-cms (last visited October 19, 2015) [Exhibit 67].
41 See, e.g., Center for Medicare & Medicaid Services, Department of Health and Human Services (“CMS”)
National Medicaid and CHIP Quality Conference June 14-15, 2012 Presentation: “Transitioning from
Paper Compliance to Program and Performance Improvement” (available at http://medicaid.gov/State-
Resource-Center/Events-and-Announcements/Downloads/Quality-Conference-2011/Janice-Carson-
Compliance_to_Program_Improvement_FINAL.pdf) (last visited October 19, 2015) [Exhibit 68];
HealthNewsDigest.com, “Georgia’s Medicaid Program Recognized for Exceptional Quality Measurement
and Reporting,” November 16, 2011 (available at
http://healthnewsdigest.com/news/health%20care%20reform0/Georgia_s_Medicaid_Program_Recognized_
for_Exceptional_Quality_Measurement_and_Reporting_printer.shtml) (last visited October 19, 2015)
[Exhibit 69]; Presentation: “Planning for Healthy Babies, Georgia Medicaid’s Family Planning Waiver
Implementation Date – January 1, 2011” (available at http://slideplayer.com/slide/3805613/) (last visited
October 19, 2015) [Exhibit 70].
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experience is of utmost importance in ensuring they are capable of doing the job.
However, the value DOAS placed on those criteria made them irrelevant, which had a
huge impact on the award – it led to an unqualified and inexperienced offeror,
CareSource, somehow finding its way into the list of top four. Indeed, in CareSource’s
one prime supplier experience in Ohio, it was forced to agree to pay $26 million and
enter into a Corporate Integrity Agreement with the Department of Health and Human
Services to settle allegations of Medicaid fraud. By assigning so few points to these
questions, the State minimized critical issues that go right to the core of whether
CareSource is even a responsible offeror eligible for award.42 This fundamental flaw in
the evaluation process calls into question the legitimacy of the intended award and
supports reversal of the NOIA.43

CareSource responds to this argument by taking the position that
UnitedHealthcare somehow waived this point by not filing a protest to the solicitation.44

No such waiver has occurred. CareSource mischaracterizes UnitedHealthcare’s point.
UnitedHealthcare is not arguing that it was error for DOAS not to reveal its point
allocation in the RFP; rather, UnitedHealthcare contends that the manner in which DOAS
ultimately allocated points, which UnitedHealthcare could not have known pre-NOIA,
was in error. The difference is significant. The former argument may have been waived
at this time, but the latter is not.

Additionally, DOAS erred in failing to provide proper instruction to the
evaluators on how to appropriately evaluate and score a number of questions. Mandatory
Scored Question No. 15 relates to debarments, suspensions, regulatory actions, or
sanctions against the offeror or material subcontractor in the past five years. In
evaluating the responses, however, the Evaluation Team did not properly account for the
severity of the “scenario” reported, leading to multiple minor incidents to be scored lower
than a single, massive fraud investigation. UnitedHealthcare is not substituting its
discretion for that of DOAS. The facts here are objectively unreasonable. It flies in the
face of reason that an offeror with multiple minor, often technical infractions would
receive scores of “adequate” and “poor” such as UnitedHealthcare did here, while
CareSource, and its admitted fraud in connection with its one and only Medicaid prime
contract, was scored “adequate” by three reviewers and even “good” by one. Failing to
appropriately evaluate these responses reduced a key criterion of responsibility to
essentially a non-issue.45 Again, this is not a question of substituting judgment; this is a
clear indication of a breakdown and failure in process, and a fundamental flaw that

42 See GPM § 5.6.2.2: “‘Responsible’ means the supplier, whether a company or an individual, has . . . a
satisfactory record of integrity, appropriate financial, organizational and operational capacity and controls,
and acceptable performance on previous governmental and/or private contracts, if any.” [Exhibit 59].
43 See DOAS Commissioner decision, RFP No. 46100-030-0000000786 at page 2 (June 3, 2008) [hereafter
“Eckerd Youth Alternatives”] (finding that the RFP must be cancelled, the NOIA rescinded, and the RFP
rebid when a fundamental flaw in the RFP called into question the legitimacy of any permanent award
resulting from the RFP) [Exhibit 71].
44 See CareSource Opposition at pages 8-9.
45 See GPM § 5.6.2.2 [Exhibit 59].
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warrants reversal of the NOIA.46

Further, DOAS’s lack of instructions to the evaluators regarding how to score
multi-part questions was also a material error. Mandatory Scored Question No. 9, worth
4 points, requires information related to the offeror in subpart a, and information related
to the Material Subcontractors in subpart b. However, there was no instruction as to
whether the points should be evenly distributed between them or whether the information
related to the offer should be weighted more heavily. This too is not a substitution-of-
judgment issue, but an objective, overall process problem.47

Finally, DOAS also erred in its inconsistent and improper use of Subject Matter
Experts (“SMEs”). Although the apparently successful offerors argue in their
Oppositions that this Protest argument is weakened because UnitedHealthcare has not
provided evidence that the SME’s scores were actually included in the final scores, or
that the SMEs were biased in one way or another, the fact is that, like with the Evaluation
Committee, the use of SMEs further demonstrates that DOAS did not clearly define the
role of SMEs in the procurement. The SMEs did not know whether to provide written
comments or oral comments, whether to actually score the proposals or not, and the
identification of the SMEs changed as well during the process.

Considering all of these facts against the background already described above
paints a vivid picture: a rushed procurement with inconsistent processes, a lack of clear
protocol, key information being missed or overlooked, and important DCH experts being
sidelined. As explained below, the rush also allowed CareSource to withhold critical
facts – like the true identity of all Material Subcontractors – all leading to an arbitrary and
irrational result: the selection of an unqualified awardee in CareSource and a significant
risk to the State that the State itself will not be able to satisfy all of its obligations to the
federal government though its CMOs. As a result of this clearly flawed process,
cancelling the NOIA would be in the best interest of the State and its Medicaid
population.48

2. CareSource Did Not Properly Identify All Material Subcontractors

As UnitedHealthcare argued in its Protest, CareSource did not properly disclose
all of its Material Subcontractors, and instead named only a single Material Subcontractor
– its affiliate, CareSource Management Group Co. – who CareSource freely admits will
not actually be performing virtually any of the services. CareSource generally denies
UnitedHealthcare’s allegations in its Opposition, but the Opposition actually supports
UnitedHealthcare’s argument: CareSource’s explanation makes clear that
CVS/Caremark should have been disclosed as a Material Subcontractor, and that

46 See Eckerd Youth Alternatives at page 2 [Exhibit 71].
47 It is also troubling, as we noted in our Protest, that no references were checked at all in the RFQC stage.
Rather, it appears that in barely one months’ time, the State left to the RFP phase the actual reference-
checking to validate the experience of its proposed suppliers. With respect to CareSource and Humana, as
we demonstrate below, this failure to conduct independent analysis of references further undermines the
State’s selection.
48 See Carpet Cleaning of Dorms – Fort Valley State University at page 1 [Exhibit 61].



18

CareSource’s dental and vision subcontractors (as well as who knows how many other
subcontractors) should have been disclosed as Material Subcontractors as well.
CareSource’s failure to properly identify its Material Subcontractors was purposeful and
deceptive, and such deception deprived the State of the opportunity to vet the actual
Material Subcontractors that will each be performing well over $10 million worth of
services for the State if CareSource is ultimately awarded a contract. 49

a. The Obligation to Disclose Material Subcontractors

The Georgia Families RFP required all offerors to identify each of the Material
Subcontractors they intend to use to provide the required CMO services.50

The significance behind this disclosure requirement is to give the State of Georgia
the opportunity to investigate and examine each offerors’ main subcontractors to ensure
that such subcontractors have the requisite qualifications needed to provide these critical
services.51 The need to vet these subcontractors flows from the State’s responsibilities
under the federal Medicaid regulations. The disclosure requirement is a material and
crucial component of a procurement affecting the lives of millions of Georgia residents.

The Center for Medicare & Medicaid Services, Department of Health and Human
Services regulations (“CMS Regulations”) provide the following with respect to
delegating services to subcontractors:

(a) General rule. The State must ensure, through its contracts, that each
MCO, PIHP, and PAHP— (1) Oversees and is accountable for any
functions and responsibilities that it delegates to any subcontractor; and
(2) Meets the conditions of paragraph (b) of this section.

(b) Specific conditions.
(1) Before any delegation, each MCO, PIHP, and PAHP evaluates
the prospective subcontractor's ability to perform the activities to
be delegated.
(2) There is a written agreement that—

(i) Specifies the activities and report responsibilities
delegated to the subcontractor; and
(ii) Provides for revoking delegation or imposing other
sanctions if the subcontractor's performance is inadequate.

49 DOAS has previously sustained protests based on failures to disclose information required by the RFP.
For example, DOAS Assistant Commissioner Gibney sustained a protest where an offeror failed to disclose
certain terminated contracts even though the contracts at issue had been voluntary terminated. See
Spectrum Health Systems at page 3 [Exhibit 56].
50 See RFP Attachment D, Requirements and Scope of Work at pages 6-7 [Exhibit 52]; see also RFP
Mandatory Scored Question No. 7 [Exhibit 33].
51 See RFP Attachment D, Requirements and Scope of Work at pages 6-7 [Exhibit 52]; see also G4S Justice
Services I at page 1 (sustaining protest where offeror and subcontractor failed to have requisite experience
as electronic monitoring company, and noting importance of DOAS being able to evaluate required
experience of offeror and subcontractors) [Exhibit 53].
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(3) The MCO, PIHP, or PAHP monitors the subcontractor's
performance on an ongoing basis and subjects it to formal review
according to a periodic schedule established by the State,
consistent with industry standards or State MCO laws and
regulations.
(4) If any MCO, PIHP, or PAHP identifies deficiencies or areas for
improvement, the MCO, PIHP, or PAHP and the subcontractor
take corrective action.52

Additionally, the CMS Regulations require as a condition of receiving payment that all
CMOs comply with program integrity rules and affiliation requirements, which includes
not contracting with any barred, suspended, or otherwise excluded subcontractor, or with
any individual affiliated with such a subcontractor.53 In other words, the State has an
express responsibility to ensure that each CMO will be subcontracting services to
appropriately qualified subcontractors.

Here, the State determined that the best way to meet this obligation is to assess the
qualifications of each offeror’s Material Subcontractors.54 The RFP defines
“subcontractor” as “[a]ny third party who has a written Contract with the Supplier that
have been assigned delegated functions and who have interactions with Members’
Coordination of Care or the delivery of care.”55 A Material Subcontractor is defined as
follows:

Material Subcontractor: A Subcontractor, excluding Providers, receiving
Subcontractor Payments from the Supplier in amounts equal to or greater
than ten (10) million dollars annually during the State fiscal year.56

CareSource only identified one material subcontractor, CareSource Management Group
Co. (“CSMG”), in its proposal. However, CareSource reveals in its Opposition that it
actually has at least three material subcontractors that should have been disclosed.
CareSource’s failure to disclose its material subcontractors should have resulted in
disqualification as its proposal was nonresponsive.57 Further, given the significance of
these contracts and the services provided thereunder, DOAS should not waive such a
material noncompliance without being in serious risk of causing the State to fail to satisfy
its obligations under the CMS Regulations.

52 42 CFR § 438.230 (emphasis added).
53 See, e.g., 42 CFR §§ 438.602 and 438.610.
54 See RFP, Attachment D, Requirements and Scope of Work at pages 6-7 [Exhibit 52].
55 RFP Attachment B at page 36 [Exhibit 48]; See also RFP Attachment B at page 35 (definition of
“Subcontract”) [Exhibit 48]. Such “third parties” can include affiliates of the offeror. RFP Supplier Q&A
(Round 1) No. 301.
56 RFP Attachment B at page 23 [Exhibit 48]
57 See GPM § 5.6.2.1: “‘Responsive’ means the supplier, whether a company or an individual, has
submitted a timely offer which materially conforms to the requirements and specifications of the
solicitation.” [Exhibit 59]. CareSource’s proposal did not a materially conform to the RFP.



20

b. CVS/Caremark is a Material Subcontractor

CareSource argues in its Opposition that CVS/Caremark, its pharmacy benefit
management subcontractor, is not a material subcontractor because (1) it is not even a
subcontractor; and (2) even if CVS/Caremark was a subcontractor, CareSource concluded
that its annual payments to CVS/Caremark will not be more than $10 million, and
therefore it is not a Material Subcontractor. Both assertions are false.

CareSource argues that CVS/Caremark is not a subcontractor because it will not
have “interactions with member’ coordination of care or the delivery of care”, and instead
will serve in an administrative role by engaging in the following serves: (1) claims
processing and payment; (2) pharmacy help-desk technical support; (3) rebate
administration; (4) formulary support; and (5) pharmacy benefit management.58 These
tasks, with the exception of claims processing, however, constitute interactions with
Members’ Coordination of Care and/or the delivery of care.

“Coordination of Care” is defined in the RFP as follows:

The deliberate organization of Member care activities by a CMO between
two or more Providers involved in a Member’s care, in order to facilitate
the appropriate delivery of Health Care services. Organizing care involves
the marshaling of personnel and other resources needed to carry out all
required Member care activities, and is often managed by the exchange of
information among participants responsible for different aspects of care.

Tasks (2) through (5) are all pharmacy-related services that directly relate to the
Coordination of Care and delivery of care to the members. Further, CVS/Caremark will
unquestionably have interactions with member care. Indeed, CareSource’s website
describes CVS/Caremark’s role in Ohio, which would be the same in Georgia, as follows:

CareSource works with CVS Caremark to supply specialty medications
your doctor may prescribe. CVS Caremark can:

 Help you get your prescription filled or moved away from the
pharmacy you get it from now

 Deliver your specialty meds to your home, workplace or to
your doctor’s office

 Help you learn about your specialty medication and give you
support from specially-trained health care professionals.59

Additionally, CVS/Caremark’s own website describes its activities in pharmacy benefit
management as follows:

58 CareSource Opposition at page 24.
59 See CareSource Pharmacy benefits available at https://www.caresource.com/members/ohio/ohio-
Medicaid/benefits-and-services/pharmacy/ (last visited October 19, 2015) [Exhibit 74].
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Whether plan members access their prescriptions by mail or in one of our
national network’s nearly 68,000 retail pharmacies, we provide the service
and support needed to make sure the process goes smoothly.60

We work with employers, health insurance companies, the government
and other health benefit program sponsors to design and administer
prescription coverage plans. This includes formulary
management, discounted drug purchase arrangements and clinical services
and health care interventions.61

Access our online prescription management tools, pharmacy services and
health care information for our mail service and specialty pharmacy
customers and clients at www.caremark.com.62

Such services are by definition “interactions with member coordination of care or the
delivery of care”. Accordingly, CareSource’s attempt to instead classify
CVS/Caremark’s role as administrative only is completely disingenuous, and there is no
question that CVS/Caremark is indeed a subcontractor to CareSource.

Given that CVS/Caremark is a subcontractor, the next question is whether it is a
Material Subcontractor as that term is defined in the RFP. CVS/Caremark is in fact a
Material Subcontractor. Again, as set forth above, CareSource contends that
CVS/Caremark is not a Material Subcontractor because CareSource’s annual payments to
CVS/Caremark will not exceed $10 million. Simply stated, that is impossible.

On its face, there is no way that CareSource could possibly pay less than $10
million annually to CVS/Caremark. In order for that to be true, based on the estimated
200,000 member lives in Georgia,63 the per member per year (“PMPY”) pharmacy cost
would have to be less than $50. That is absurdly low. For comparison’s sake, in Ohio,
where CVS/Caremark is also CareSource’s pharmacy benefits manager, the PMPY
pharmacy cost is approximately $885 – well over $50 PMPY.64 If the same PMPY cost
is applied in Georgia assuming 200,000 members, the annual Medicaid pharmacy
expenditure would be $177 million – far in excess of $10 million. Although there may
be some difference in costs between Ohio and Georgia, it is inconceivable that the
payments to CVS/Caremark in Georgia could be just $50 PMPY, when in Ohio they are

60 See CVS Health offerings available at https://www.cvshealth.com/about/our-offerings/cvs-caremark (Tab
1) (last visited October 20, 2015) [Exhibit 75].
61 See CVS Health offerings available at https://www.cvshealth.com/about/our-offerings/cvs-caremark (Tab
2) (last visited October 19, 2015) [Exhibit 75].
62 See CVS Health offerings available at https://www.cvshealth.com/about/our-offerings/cvs-caremark (Tab
3) (last visited October 19, 2015) [Exhibit 76].
63 See RFP Attachment A, § 1.1.5 [Exhibit 59].
64 CareSource’s pharmacy expenditure for Medicaid in 2014 was just over $959 million. See Annual
Statement for the Year 2014 of the CareSource (part 1) at page 7 [Exhibit 77]. CareSource’s current year
member months for 2014 was 13,002,563. See Annual Statement for the Year 2014 of the CareSource
(part 2) at page 11 [Exhibit 78]. This equates to 1,083,546 members per month. Based on the $959 million
pharmacy expenditure for Medicaid, 1,083,546 members per months equates to a cost of $885 per member
per year.
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$885 PMPY.

Based on the information available to UnitedHealthcare, the facts indicate that
CareSource will make annual payments to CVS/Caremark well in excess of $10 million,
and any representation to the contrary by CareSource was disingenuous. CVS/Caremark
is a Material Subcontractor and should have been identified as such by CareSource so
that DOAS could appropriately vet CVS/Caremark to ensure that it is qualified to provide
the necessary services in Georgia. Additionally, as discussed above, CareSource also
should have submitted an E-Verify Affidavit for CVS/Caremark given that it is in fact a
Material Subcontractor. Because CareSource failed to disclose CVS/Caremark as a
Material Subcontractor its proposal should have been deemed nonresponsive. 65

c. CareSource Management Group Co. is Merely a Front for at Least
Two Undisclosed Material Subcontractors

In its proposal, CareSource identified just one Material Subcontractor, its affiliate
CSMG, and notably did not identify any subcontractor to provide dental or vision
services. UnitedHealthcare argued in its Protest that either CSMG intends to self-
perform all of this work or CareSource failed to disclose Material Subcontractors.
CareSource’s Opposition indicates that once again CareSource deceived the State.

CareSource states in its Opposition that with regard to dental and/or vision,
CSMG “will build out the provider network and handle payment of such claims itself,
with a third-providing assistance only with administrative functions” and that “[f]ees for
those administrative functions will not reach the $10 million annual threshold . . . .”
Notably, however, CareSource does not describe what “administrative functions” the
unnamed third-party will be providing. Moreover, given that neither dental nor vision are
listed in the services provided by CSMG to any of CSMG’s references,66 it appears
suspect that CSMG is qualified to and intends to self-perform those services.
Additionally, given CareSource’s obvious misrepresentation with regard to the annual
payments for pharmacy management, it is highly likely that CSMG will be making
payments greater than $10 million a year for dental and/or vision services.

Under these circumstances, DOAS should have disregarded CSMG and
demanded that CareSource identify the entities that will actually be delegated functions
as subcontractors – that is, CSMG’s subcontractors. CareSource’s failure to disclose all
of it Material Subcontractors has prevented DOAS from evaluating CareSource’s
Material Subcontractors and making a determination as to whether they are qualified to

65 See, e.g., DOAS Commissioner decision, RFP No. 46700-GDC0000628 at page 2 (May 27, 2015)
[hereafter “Offender Kiosks and Financial Services”] (“The determination regarding responsiveness
focuses upon whether a response conforms in all material respects to the solicitation, for example . . .
providing all material items and information required by the solicitation”) [Exhibit 79]; DOAS Assistant
Commissioner decision, RFQ No. EQ-55700-82 at pages 1-2 (Dec. 24, 2009) [hereafter “Golf Carts at
Forest Lakes Golf Course”] (sustaining protest and finding that offeror’s bid was non-responsive for failure
to meet solicitation requirements) [Exhibit 80].
66 CareSource’s GA Families CMO proposal, RFP Mandatory Scored Question No. 9, Attachment N
[Exhibit 22].
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provide critical healthcare services to the people of Georgia. 67

Moreover, as mentioned above, under the federal CMS Regulations, the State
must ensure that all recipients of Medicaid funds, including the subcontractors, are
sufficiently qualified and that it is adhering at all times to program integrity rules. By
failing to disclose all Material Subcontractors to the State, CareSource deceived the State
and deprived DOAS of the important task of vetting all material subcontractors, which
puts the State’s Medicaid funds – those funds necessary to serve hundreds of thousands
of Georgia residents – at risk. Because CareSource failed to disclose all Material
Subcontractors its proposal should have been deemed nonresponsive.68

3. CareSource’s Proposal Should Have Been Deemed Nonresponsive For
Failure to Submit Appropriate References, or at a Minimum, its Score
Reduced

a. CareSource’s References Were Insufficient

Like its omissions regarding its Material Subcontractors, CareSource’s client
references further demonstrate CareSource’s pattern of nonresponsiveness. CareSource’s
references were insufficient, but in an effort to mask this deficiency, CareSource included
additional reference contracts that did not satisfy the requirements of the RFP.

Under RFP Mandatory Scored Question No. 9(a), offerors needed to provide “a
minimum of three (3) different client references . . . for which Supplier has successfully
provided services under capitated risk-based contracts with Medicaid agencies . . . .”69

From Question No. 9(a)’s clear enumeration and pluralization of Medicaid “agencies,” it
is obvious that DOAS and DCH were seeking at least three examples where each offeror
has been successful with a program or initiative that is comparable to the Georgia
Families program. Yet, as UnitedHealthcare raised in its Protest, CareSource listed three
contracts with the same Medicaid agency instead of meeting Question No. 9(a)’s clear
requirement for three different examples. CareSource’s Opposition attempts to dismiss
this RFP requirement by arguing that the RFP asked for three different references, not
necessarily three different states. CareSource’s interpretation is not supported by the
language of Question No. 9(a), which again refers to contracts with Medicaid agencies,
nor is it supported by the spirit of the question: to determine whether CareSource, and the
other offerors, have sufficient experience providing services to different Medicaid
programs. As it stands now, neither DOAS nor DCH can assess whether CareSource can
replicate its Ohio-specific work in other geographic regions or specifically, in the State of
Georgia.

67 See, e.g., DOAS Assistant Commissioner Decision, RFQ No. EQ-41500-741 at pages 1-2 (March 2,
2010) [hereafter “Carpet for Callaway Conference Center”] (determining supplier was ineligible for
contract award for failure to satisfy RFQ requirement of submitting insurance certificate, thereby
preventing DOAS from evaluating supplier’s insurance coverage) [Exhibit 81].
68 See, e.g., Offender Kiosks and Financial Services at page 2 [Exhibit 79]; Golf Carts at Forest Lakes Golf
Course at pages 1-2 [Exhibit 80].
69 RFP Mandatory Scored Question No. 9(a) (emphasis added) [Exhibit 33].
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Moreover, CareSource actually concedes in its Opposition that the three contracts
it lists for Question No. 9(a) were not actually intended to be evaluated by DOAS, as two
of the listed client references included a “for informational purposes only” designation.70

Hence, CareSource admits it actually only provided one responsive client reference rather
than the requested three.

Further, CareSource’s “for informational purposes only” client references indicate
a further issue of responsiveness. Again, RFP Mandatory Scored Question No. 9(a),
required offerors to provide “a minimum of three (3) different client references . . . for
which Supplier has successfully provided services under capitated risk-based contracts
with Medicaid agencies . . . .”71 UnitedHealthcare argued in its Protest that two of the
three contracts appear not to be risk-based. In response, CareSource argues that its
MyCare Ohio contracts are fully capitated risk-based contract, but it fails to make a
similar assertion as to its third reference contract for the HCBS program. Indeed,
CareSource admits in its Opposition that its HCBS program contract is a non-risk-
based contract. CareSource tries to justify inclusion of the HCBS program in
Attachment M, noting the “for informational purposes only” designation, but it is clear
this was just another attempt to convince DOAS that it had sufficient references when it
actually did not.

Further still, CareSource’s admission with regard to the HCBS contract is fatal to
its Material Subcontractor references as well. As UnitedHealthcare argued in its Protest,
CareSource’s HCBS program contract is duplicated in response to RFP Mandatory
Scored Question No. 9(b) as one of the three material subcontractor references.
Therefore, CareSource has also conceded that for its material subcontractor references, it
provided only two references rather than “a minimum of three (3) different client
references for each Material Subcontractor . . . for which the Material Subcontractor has
successfully provided services under capitated risk-based contracts with Medicaid
agencies . . . .”72 Once again, CareSource’s inclusion of other contracts, even if “for
informational purposes only”, evidences CareSource’s efforts to deceive DOAS into
selecting it as a successful offeror. Such deception not only materially injured
UnitedHealthcare, and the other unsuccessful offerors, it will result in serious harm to the
State of Georgia if CareSource remains an awardee: there is insufficient evidence that
CareSource has the experience or qualifications needed to provide Medicaid services in
Georgia.

Because CareSource did not meet the minimum requirements for Mandatory
Scored Question No. 9, either for subpart (a) or subpart (b), CareSource should have been
evaluated with a “fail”, been deemed nonresponsive, and disqualified from the
procurement, as detailed in UnitedHealthcare’s Protest.73 DOAS has a precedent for

70 See CareSource’s GA Families CMO proposal, RFP Mandatory Scored Question No. 9, Attachment M at
pages 2-3 [Exhibit 44].
71 RFP Mandatory Scored Question No. 9(a) (emphasis added) [Exhibit 33].
72 RFP Mandatory Scored Question No. 9(b) (emphasis added) [Exhibit 33].
73 RFP Attachment A § 4.4 (“To be considered responsive, responsible and eligible for award, any and all
requirements identified in the Mandatory Scored Response Worksheet must be met…. All requirements
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sustaining protests where an apparent successful offeror fails a mandatory requirement of
a request for proposal.74 Likewise, DOAS should sustain UnitedHealthcare’s Protest.75

It is also worth noting again, that had DOAS completely and meaningfully
checked all client references, these falsities presented by CareSource may have been
discovered during the evaluation. As UnitedHealthcare underscored in its Protest, client
reference checks during an RFP evaluation are a “must” and verification is required.76

As the GPM states: “A supplier’s client reference can provide insight into the supplier’s
level of work experience as well as quality of past performance.”77 Had DOAS or DCH
properly checked the client references of all offerors before selecting the intended
awardees, DOAS could have acquired the necessary insight to understand what
CareSource meant by “for informational purposes only” and could have properly
disqualified CareSource, or at the very least reduced its score. UnitedHealthcare is
obviously prejudiced by DOAS scoring UnitedHealthcare below offerors that do not meet
the objective requirements of the RFP. Further, again, the injury here also extends to the
State of Georgia and Georgia Families program members who will be saddled with an
inexperienced and unqualified CMO if the NOIA is not reversed.

b. CareSource’s Scores Should Be Reduced and UnitedHealthcare’s
Scores Should Be Increased Based Upon Objectively
Unreasonable and Arbitrary Scoring

As explained in the Protest and evidenced by the Attachment to the Protest, the
evaluators over-rated CareSource and under-rated UnitedHealthcare, resulting in a
numerical score differential that does not match the facts. Although CareSource tries to
argue that these adjustments amount to a substitution of judgment, that is not the case.
As described in UnitedHealthcare’s Attachment to its Protest, CareSource was
objectively over scored on certain questions and there can be no dispute that CareSource
was not entitled to several of the scores it received.78 Moreover, CareSource’s

labeled “Mandatory Scored” must be met by the supplier. Failure to meet any mandatory scored
requirements may result in disqualification of the proposals.”), § 6.2.1 (“Responses to both “Mandatory”
and “Mandatory Scored” Questions will be evaluated on a pass/fail basis.”) [Exhibit 19].
74 See Pro G4S Justice Services I at page 1 [Exhibit 53].
75 CareSource’s scores on Mandatory Scored Question No. 9 should also be reduced to “marginal,” or more
appropriately, “poor” ratings. See Mandatory Scored Question No. 9, Attachment G in email from Arnita
Watson to Dana Harris dated May 27, 2015 (attaching “Attachment G_Scoring Evaluation
Guidelines_Final_5 13.15v.3.xls”) [Exhibit 9].
76 GPM § 5.6.5.1 (“All provided client references must be contacted by the issuing officer and/or one or
more members of the evaluation committee and verified as part of the evaluation process.”) [Exhibit 59].
The DOAS decision cited by respondents in which this issue was addressed suggested that there was no
specific prejudice to the protestor in that case, since its references were not checked either. We obviously
disagree with that conclusion, but in this case, there is a critical distinction: we know here that checking
CareSource’s references would have revealed CareSource’s deception regarding minimum contract
experience.
77 GPM § 5.6.5.1 (emphasis added) [Exhibit 59].
78 DOAS Deputy Commissioner decision, RFP No. 40500-DPH0000027 at page 2 (September 4, 2012)
[hereafter “HIV Prevention Services”] (“. . . [T]his office can reasonably interfere in the judgment of the
evaluators . . . where the evaluators violate the express terms of the RFP.”) [Exhibit 82].
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Opposition reveals that additional adjustments should have been made – for example,
with regard to Mandatory Scored Question No. 9 – as CareSource was unquestionably
and objectively over-scored. Accordingly, UnitedHealthcare is submitting a revised
Attachment with this Reply, which includes further objective adjustments to
CareSource’s scores.

As previously explained, the overall impact of correcting those mistakes in
scoring (and only those that were clearly incorrect according to DOAS’s instructions and
guide), would have UnitedHealthcare in fourth place (independent of CareSource’s,
Amerigroup’s and Humana’s mandatory nonresponsibility), if not significantly higher.
DOAS is required to correct those errors, reverse the NOIA, and declare
UnitedHealthcare an intended awardee in a new NOIA.79

C. Humana Should Not Have Ranked Higher than UnitedHealthcare

Should one or more Intended Awardees be eliminated (either because of the
failure to submit required E-Verify affidavits, or for the many reasons identified above in
the case of CareSource), UnitedHealthcare must be deemed the next in line for award, as
Humana should never have been passed the qualification stage, its proposal should never
have been deemed responsive, or in the alternative, because its score objectively should
have been below UnitedHealthcare’s.

1. Humana’s RFP References Were Insufficient

Like CareSource, Humana also failed to offer sufficient client references of its
past experience with the volume of membership and length of contract requested by
DOAS and DCH. Under RFP Mandatory Scored Question No. 9(a), offerors were
required to prove “past experience with an aggregate average membership under
capitated risk-based contracts with Medicaid agencies to support a program or initiative
that has an aggregate average membership per year of at least four hundred thousand
(400,000) Members.”80 Proof of such capability is certainly necessary based on
Georgia’s growing health care needs: current Georgia Families program enrollment is
more than 1.3 million members81 and could be projected as high as 1.7 million to 1.8
million people through 2015.82 With DOAS/DCH’s intended award of the Georgia

79 See DOAS Deputy Commissioner decision, RFP No. 46700-GDC00000609 at page 6 (August 12, 2014)
[hereafter “Inmate Telephone Services”] (even where minimal points were assigned to certain RFP responses,
DOAS considers reducing an offeror’s technical score based on errors and recalculating the resulting offerors’
positions for award) [Exhibit 83]; Carpet Cleaning of Dorms – Fort Valley State University at page 1 (DOAS
directs a procuring entity to rescind a notice of award, issue a corrected notice of award, or revise the bid
specifications and rebid the solicitation) [Exhibit 61].
80 RFP Mandatory Scored Question No. 9(a) (emphasis added) [Exhibit 33].
81 As of June 2014, enrollment for Georgia Families totaled 1,306,708 members and enrollment for Georgia
Families 360º totaled 22,820 members. RFQC § 1.1.1 [Exhibit 27]. The Georgia Families RFP states that as
of November 2014, enrollment for Georgia Families totaled 1,304,079 members and enrollment for Georgia
Families 360º totaled 23,386 members. RFP Attachment C, Table 1 at page 4 [Exhibit 20].
82 See, e.g., Medicaid.gov estimating that Georgia’s March 2015 Total Medicaid & CHIP preliminary
enrollment is 1,728,540, approximately a 12.6% increase from mid-late 2013 average enrollment (available at
http://www.Medicaid.gov/Medicaid-CHIP-Program-Information/By-State/georgia.html) (last visited October
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Families CMO contract to four offerors, DOAS/DCH necessarily requires offerors to
demonstrate past experience so that the Georgia Families program could accommodate at
least 1.6 million members (4 offerors each with 400,000 Georgia Families members).

As detailed in UnitedHealthcare’s Protest, Humana’s highest average number of
Medicaid members per month, which was in Florida with 151,805 members, proves to be
more than 248,000 members less than the 400,000 minimum RFP Mandatory Scored
Question No. 9(a) requirement. Moreover, Humana’s total average members under all its
referenced plans across totals only 268,884 average members.83 As one evaluator put it
plainly for Humana: “No references for primary supplier meet the member
requirement.”84 Given Humana’s submission, DOAS and DCH have no basis to believe
that Humana can handle the minimum number of members over the requisite period.

Because Humana did not meet this mandatory scored requirement, its proposal
should have been deemed nonresponsive. Humana, however, argues in its Opposition
that any failure to meet the requirements of the RFP should result in a discounted score,
not a basis for disqualification. To this end, Humana cites to the GPM’s general
guidance on scoring, but fails to acknowledge that the same section of GPM highlights
that an award is to be made to a supplier “who is clearly capable of performing the
resulting contract.”85 Humana also fails to acknowledge that the language of the RFP
requires all minimum requirements for the mandatory scored questions to be met:86

To be considered responsive, responsible and eligible for award, any and
all requirements identified in the Mandatory Scored Response Worksheet
must be met. . . . All requirements labeled “Mandatory Scored” must be
met by the supplier. Failure to meet any mandatory scored requirements
may result in disqualification of the proposals.87

Responses to both “Mandatory” and “Mandatory Scored” Questions
will be evaluated on a pass/fail basis. If a proposal fails to meet a
mandatory and/or mandatory scored eRFP requirement, the State Entity
will determine if the deviation is material. A material deviation will be

19, 2015) [Exhibit 84]; compare to Georgia Health News, Enrollment for Medicaid, PeachCare Hits New
High (Aug. 2013), publishing that “Georgia enrollment in Medicaid and PeachCare has jumped to 1.8
million” (last visited October 19, 2015) (available at http://www.georgiahealthnews.com/2013/08/enrollment-
Medicaid-peachcare-hits-high/#sthash.do1dnT7u.dpuf) [Exhibit 85].
83 Humana’s GA Families CMO proposal, Mandatory Scored Question No. 9, Attachment M at page 1
[Exhibit 23].
84 See comment of L. Wiant, CMO Master Technical Evaluation Template, Humana, Mandatory Scored
Question No. 9 [Exhibit 76].
85 GPM § 5.6.3.2 (“Award is made to the responsive and responsible supplier with the best overall score or
value. This is the supplier who received the highest combined technical and cost scores, who agrees to
contract terms and conditions with the state entity, and who is clearly capable of performing the resulting
contract.”) (emphasis added) [Exhibit 59]. No cost scores are involved in the Georgia Families solicitation.
86 “As the failure of even one mandatory requirement is sufficient to eliminate an offeror from further
consideration, [offeror] is ineligible for contract award.” See Pro G4S Justice Services II at page 3 [Exhibit
54].
87 RFP Attachment A § 4.4 (emphasis added) [Exhibit 19].
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cause for rejection of the proposal. An immaterial deviation will be
processed as if no deviation had occurred. All proposals which meet the
requirements of the “Mandatory” and “Mandatory Scored” Questions are
considered “Responsive Proposals” at this point in time and will be scored
in accordance with the point allocation in Section 6.4 “Scoring Criteria” of
this eRFP. 88

In other words, only if Humana passes an initial pass/fail evaluation would its proposal
proceed to numerical scoring.89 Here, failing to include sufficient references is a material
deviation – that is, a “fail” – as it goes to the heart of whether Humana (like CareSource)
has the ability and experience to perform the requested services. As a result, Humana’s
proposal should have been rejected.90

Additionally, Humana’s reliance on RFP Supplier Q&A (Round 1) No. 74, to
avoid disqualification should be rejected. Mistakenly, Humana cites to the State’s
response to Q&A No. 74 for the proposition that DOAS clarified its intention to draw a
distinction between the Mandatory Scored questions and the pass/fail questions.
However, the response to Q&A No. 74 states that “[r]esponsiveness to the proposal is not
determined by the quality of a reply to a portion of an additional scored question.” RFP
Mandatory Scored Question No. 9, however, is a mandatory scored question, not an
additional scored question. As a result, Supplier Q&A No. 74 does not apply.91

DOAS has a precedent for sustaining protests where an offeror fails a mandatory
requirement of a request for proposal, particularly a requirement for certain past

88 RFP Attachment A § 6.2.1 (emphasis added) [Exhibit 19].
89 First, the proposals were to be reviewed for administrative adherence to the submission deadline and for
completeness. RFP Attachment A § 6.1. Second, the mandatory questions and the mandatory scored
questions were to be evaluated on a pass/fail basis to determine which offerors, if any, must be disqualified
from the procurement because of a failure to meet basic requirements. RFP Attachment A § 2.2.5 (“Each
supplier is responsible for ensuring all questions have been answered appropriately and that all necessary
documents have been uploaded.”). § 4.3 (“A Pass/Fail evaluation will be utilized for all mandatory
requirements. Ordinarily, to be considered responsive, responsible and eligible for award, all questions
identified as mandatory must be marked “YES” to pass.”). Only offerors who satisfied the requirements or
whose proposals contained “immaterial” deviations from mandatory requirements would be permitted to
advance to the third evaluation. RFP Attachment A § 6.2.1 (“Responses to both “Mandatory” and
“Mandatory Scored” Questions will be evaluated on a pass/fail basis. If a proposal fails to meet a
mandatory and/or mandatory scored eRFP requirement, the State Entity will determine if the deviation is
material. A material deviation will be cause for rejection of the proposal. An immaterial deviation will be
processed as if no deviation had occurred.”). The third evaluation consisted of technical scoring “in
accordance with the point allocation” of 1,000 possible points between mandatory scored responses for the
Georgia Families CMO portion and any additional scored responses for the Georgia Families 360° CMO
portion. [see Exhibit 19].
90 See DOAS Assistant Commissioner decision, RFQ No. 42700-DHS0000148 at page 2 (July 6, 2012)
[hereafter “Unarmed Security for Fulton County DFCS”] (discussing the importance of knowing that an
offeror has successfully performed services of a similar size and scope) [Exhibit 86].
91 The case cited by Humana for support is also inapposite. That case involved an exercise of discretion –
i.e. to determine whether services under one contract were similar in nature to services under another such
that it made an appropriate reference. See Inmate Telephone Services at page 7 [Exhibit 83]. Here, no
discretion is involved. Either Humana offered references with the requisition 400,000 members, or it did
not. In fact, it did not.
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experiences. In a protest of DOAS’s evaluation errors where one offeror requested that it
be awarded the subsequent contract or that DOAS cancel and rebid the relevant request
for proposal, one DOAS Assistant Commissioner reviewed whether a responding offeror
had to have at least 3 (three) full calendar years’ experience as with a certain service.
The DOAS Assistant Commissioner found that although the apparent successful offeror
answered “yes” in response to the past experience requirement, “review of th[e] protest
reveals neither [offeror] nor its subcontractor . . . possess the required experience.”
Accordingly, the DOAS Assistant Commissioner rightfully concluded that “the failure of
even one mandatory requirement is sufficient to eliminate an offeror from further
consideration, [offeror] is ineligible for award. Therefore the protest will be sustained.”92

This DOAS Assistant Commissioner’s protest decision was appealed and upheld.93

Hence and likewise, DOAS should sustain UnitedHealthcare’s Protest.

In the alternative, if DOAS/DCH were to determine that failure to meet the
objective minimum requirements of RFP Mandatory Scored Question No. 9 did not
warrant disqualification but rather a reduction in score, then Humana should have
received the lowest possible score on that question. The Evaluation Guide, which was
provided for the evaluation committee, stated the following with regard to scoring RFP
Mandatory Scored Question No. 9:94

Adequate: Provided 3 references with requested information; meets
membership requirements.

Good: Provided more than 3 references.

Excellent: References indicate longer term (more than 2 years)
relationship with Medicaid client; provided letters of reference in addition
to reference forms; provided detailed description of reference in narrative.

Clearly, based objectively on this guide, if Humana did not meet minimum average
membership requirements, Humana should not have received even an “adequate”
rating.95 This question was worth 4 points, yet three evaluators improperly scored
Humana as “adequate” (2 points) and only one evaluator properly scored Humana as
“poor” (0 points).96 At the RFP validation meeting, all evaluators should have learned of
what is now clear and what Ms. Wiant already observed: Humana had no references that
met the member requirement.97 DOAS must correct this error.98

92 See Pro G4S Justice Services I at page 1 [Exhibit 53].
93 See Pro G4S Justice Services II at page 3 [Exhibit 54].
94 See Attachment G of the evaluation plan in email from Arnita Watson to Dana Harris dated May 27, 2015
(attaching “Attachment G_Scoring Evaluation Guidelines_Final_5 13.15v.3.xls”) [Exhibit 9].
95 “In the event points were reserved to score client references as part of an RFP or scored RFQC, the
evaluation committee must evaluate the responses to the identified reference questions using the
predefined scoring method and allocated points.” GPM § 5.6.5.1 (emphasis added) [Exhibit 59].
96 CMO Master Technical Evaluation Template, Humana, Mandatory Scored Question No. 9.
97 See comment of L. Wiant, CMO Master Technical Evaluation Template, Humana, Question No. 9 [Exhibit
76]. See also DOAS Deputy Commissioner decision, ES-RFQC-51800-2225 at page 2 (November 7, 2014)
[hereafter “Access Control System (ACS) eRFQC”] (after evaluators’ scoring, evaluators may learn of
information in the validation meeting that cause an initial score to be different from a validated score) [Exhibit
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2. Humana’s RFQC References Were Also Insufficient and
UnitedHealthcare’s Protest of the RFQC is Not Waived

Not only were Humana’s RFP references insufficient, as UnitedHealthcare argued
in its Protest, so too were its RFQC responses. As a result, Humana should not have been
permitted to even submit a proposal in response to the RFP.

As a threshold matter, UnitedHealthcare has not waived its right to argue that the
deficiencies in Humana’s RFP proposal cast doubt on Humana’s representations in its
pre-qualification RFQC response. With regard to RFQC protests, the GPM states as
follows: “Any aggrieved supplier submitting a timely written response to a RFQC may
file a protest with respect to the results of that RFQC, including, but not limited to, events
or facts arising during the evaluation process.”99 At the time the RFQC results were
posted, UnitedHealthcare was not aggrieved supplier as it was deemed qualified to
submit a bid in response to the RFP.100 The Georgia Supreme Court has held that in
order to have standing as a disappointed bidder, the bidder must have suffered injury in
fact:

[A] complainant has standing if the complainant alleges that the
challenged action has caused him injury in fact, and if the complainant is
asserting an interest ‘arguably within the zone of interests to be protected .
. . by the statute,’ . . . . This standard has been followed by other courts in
determining standing in frustrated-bidder cases.101

UnitedHealthcare only became aggrieved by the result of the RFQC in the context of the

87].
98 See Inmate Telephone Services at page 6 (discussing reducing an offeror’s technical score based on errors
and recalculating the resulting offerors’ positions for award) [Exhibit 83]; HIV Prevention Services at page 2
(discussing scoring matrices in certain RFPs and stating: “. . . this office can reasonably interfere in the
judgment of the evaluators . . . where the evaluators violate the express terms of the RFP”) [Exhibit 82].
99 GPM § 6.5.1 [Exhibit 59].
100 See “Qualified Supplier(s)” in Georgia Department of Administrative Services RFQC List of Qualified
Contractors, Solicitation No. ES-RFQC-40199-465 (Posted on Georgia Procurement Registry on December
15, 2014) [Exhibit 88]. “[A] complainant has standing if the complainant alleges that the challenged action
has caused him injury in fact, and if the complainant is asserting an interest ‘arguably within the zone of
interests to be protected . . . by the statute,’ . . . . This standard has been followed by other courts in
determining standing in frustrated-bidder cases.” Amdahl Corp. v. Ga. Dep't of Admin. Servs., 260 Ga.
690, 695-96 (1990) (quoting and citing the two-part test of standing set forth in Association of Data
Processing Service Organizations, 397 U.S. 150, 152-153 (1970)). See also United States v. Students
Challenging Regulatory Agency Procedures (SCRAP), 412 U.S. 669, 688-89 (1973) (“A plaintiff must
allege that he has been or will in fact be perceptibly harmed by the challenged agency action, not that he
can imagine circumstances in which he could be affected by the agency’s action.”).
101 Amdahl Corp., 260 Ga. 690, 695-96 (1990) (quoting and citing the two-part test of standing set forth in
Association of Data Processing Service Organizations, 397 U.S. 150, 152-153 (1970)); see also, United
States v. Students Challenging Regulatory Agency Procedures (SCRAP), 412 U.S. 669, 688-89 (1973) (“A
plaintiff must allege that he has been or will in fact be perceptibly harmed by the challenged agency action,
not that he can imagine circumstances in which he could be affected by the agency’s action.”).
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RFP results.102 Accordingly, UnitedHealthcare’s challenge has not been waived.103

RFQC Question No. 4 required suppliers to provider evidence of the following:
“fully capitated risk-based contracts with Medicaid agencies to support a program or
initiative that has an aggregate average membership of at least 400,000 members per
month for at least five (5) consecutive full calendar years (2009 – 2013).” Although
Humana’s Opposition contends that it met the 400,000 member requirement for five
consecutive years based on its identified Mi Salud program in Puerto Rico, the Platino
program in Puerto Rico, and its other Florida contract, the facts on Humana’s RFQC
client reference form do not support that contention.104

As stated on its RFQC reference form, Humana would have had only two fully
capitated risk-based contracts with Medicaid agencies from July 2013 through the end of
the full 2013 calendar year. Neither of Humana’s then-current July 2013-December 2013
contracts would have met the 400,000 member requirement, as the Platino program had
an average 13,993 members/month (PR) and the TANF program had an average 50,047
members/month (FL), which is a sum average of only 64,040 members/month. Thus,
Humana should have failed the RFQC, been determined nonresponsive, and should
never have been pre-qualified to bid on the Georgia Families RFP.

3. Humana’s Scores Should Be Reduced and UnitedHealthcare’s Scores
Should Be Increased Objectively Based on Unreasonable and
Arbitrary Scoring

As explained in the Protest and evidenced by UnitedHealthcare’s Attachment to
the Protest, like with CareSource, the evaluators over-rated Humana and under-rated
UnitedHealthcare on certain objective questions, resulting in a numerical score
differential that does not match the facts. Humana argues in its Opposition that as a
result of its failure to provide all required information in response to RFP Mandatory
Scored Question No. 9, it should not be disqualified, but its scores reduced. Accordingly,
UnitedHealthcare is submitting a revised Attachment with this Reply, which includes
further objective adjustment to Humana’s scores.105

102 See Access Control System (ACS) eRFQC at page 1 (quoting GPM § 2.4.3.1, “In the standard method of
using the RFQC, . . . [t]he resulting list of qualified suppliers, if any, is not a contract award and does not
guarantee any future work.”) [Exhibit 87].
103 See Caddell Constr. Co. v. United States, Case No. 15-645C, 2015 WL 5773413, *5 (Fed. Cl. Oct. 2,
2015). In Caddell Construction Company’s post-award protest, a disappointed offeror (Caddell
Construction) challenged the U.S. Department of State’s prequalification of other offerors, the contract
awardee and another offeror, based an argument that these offerors was ineligible for award because they
did not meet a prequalification requirement. Not only did the U.S. Court of Federal Claims consider the
merits of Caddell Construction’s prequalification argument, id. at *1-3, 7-8, but the court made a
determination on the Department of State’s actions, id. at *9.
104 Humana RFQC Response, Attachment D [Exhibit 89].
105 In its Opposition, Humana only addresses one of the score changes, namely to Mandatory Scored
Question No. 16, arguing that the expiration and non-renewal of its Mi Salud contract does not equate to a
termination. Without further information, UnitedHealthcare has therefore reversed the score change on
Mandatory Scored Question No. 16 in the revised Attachment submitted herewith.
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As previously explained, the overall impact of correcting the scoring mistakes,
would have UnitedHealthcare in fourth place, if not significantly higher.
UnitedHealthcare has been denied an opportunity to serve the State of Georgia, and
DOAS is required to correct those errors, reverse the NOIA, and declare
UnitedHealthcare an intended awardee in a new NOIA.106

II. CONCLUSION

For the aforementioned reasons, as well as those stated in UnitedHealthcare’s
previously submitted Protest, DOAS is required to reverse the NOIA. DOAS must either
issue a new NOIA that includes UnitedHealthcare as an intended awardee or reissue the
RFP to properly-qualified offerors and conduct an evaluation required by Georgia law.

This 20th day of October, 2015.

Alston & Bird, LLP

Jeffrey A. Belkin, Esq.
Jessica L. Sharron, Esq.
Erica E. Harrison Arnold, Esq.
Counsel and Representative for
UnitedHealthcare

106 See Inmate Telephone Services at page 6 (even where minimal points were assigned to certain RFP
responses, DOAS considers reducing an offeror’s technical score based on errors and recalculating the
resulting offerors’ positions for award) [Exhibit 83]; Carpet Cleaning of Dorms – Fort Valley State University
at page 1 (DOAS directs a procuring entity to rescind a notice of award, issue a corrected notice of award, or
revise the bid specifications and rebid the solicitation) [Exhibit 61].


