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GEORGIA DEPARTMENT OF ADMINISTRATIVE SERVICES
STATE PURCHASING DIVISION

In the Matter of

AMERICHOICE OF GEORGIA, INC.,
N/K/A UNITEDHEALTHCARE
COMMUNITY PLAN OF GEORGIA, INC.,

Protestor.

GEORGIA DEPARTMENT OF
ADMINISTRATIVE SERVICES,

Agency.

DOAS File: _______________

Attn: Assistant Commissioner-Procurement
State Purchasing Division
Department of Administrative Services
200 Piedmont Ave., SE, Suite 1308
West Tower, Atlanta, Georgia 30334-9010
Facsimile: (404) 657-8444
Email: protests@doas.ga.gov

SUPPLEMENTAL PROTEST

Americhoice of Georgia, Inc., n/k/a UnitedHealthcare Community Plan of
Georgia, Inc. (“UnitedHealthcare”), files this Supplemental Protest to its Initial Protest
filed on September 24, 2015 objecting to the Notice of Intent to Award (“NOIA”) issued
by the Department of Administrative Services (“DOAS”) under Request for Proposal No.
41900-DCH0000100 entitled Georgia Families & Georgia Families 360º Care
Management Organization (“Georgia Families RFP” or “RFP”).

I. BRIEF PROCEDURAL HISTORY

On November 10, 2014, DOAS, on behalf of the Georgia Department of
Community Health (“DCH”), issued an electronic Request for Qualified Contractors
identified as eRFQC No. ES-RFQC-40199-465 (the “RFQC”) in order to prequalify
offerors interested in providing benefits and services for Georgia’s managed care Georgia
Families and Georgia Families 360° programs. Barely a month later, on December 15,
2014, DCH and DOAS deemed nine (9) potential offerors including UnitedHealthcare
qualified to submit a proposal for the then-forthcoming Georgia Families RFP. On
February 9, 2015, DOAS issued the Georgia Families RFP. The Georgia Families RFP
contemplated the award of two contracts, one with up to four (4) qualified offerors for the
Georgia Families Care Management Organization (“GA Families CMO”) portion of
services, and a separate contract with a single offeror for the Georgia Families 360º Care
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Management Organization (“GA Families360 CMO”) portion of services.1 Proposals
were due on or before May 20, 2015.

DOAS received proposals from fourteen (14) interested offerors and scored
proposals from nine (9) offerors: UnitedHealthcare, Amerigroup Georgia
(“Amerigroup”), AmeriHealth Caritas (“AmeriHealth”), CareSource Georgia
(“CareSource”), Peach State Health Plan, Inc. (“Peach State”), WellCare, Humana
Employers Health Plan of Georgia (“Humana”), Molina Healthcare, Inc., and Gateway.
On September 9, 2015, DOAS published a Notice of Intent to Award (“NOIA”) the GA
Families CMO contracts to Amerigroup, CareSource, Peach State, and WellCare
(collectively, the “Apparent Successful Offerors”), and the GA Families360 CMO
contract to Amerigroup.

On September 15, 2015, DOAS extended the protest deadline to September 24,
2015,2 and on September 18,3 DOAS General Counsel Rebecca Sullivan notified the
participants that unsuccessful offerors who filed timely protests would be permitted to
supplement their initial protests as a result of delays in production of records by DOAS
pursuant to the State Purchasing Act and the Georgia Open Records Act.
UnitedHealthcare filed its Initial Protest on September 24, 2015. This Supplemental
Protest is being filed no later than September 28, 2015, and therefore is timely.

II. GROUNDS OF PROTEST

As demonstrated in the Initial Protest, the NOIA announcing the GA Families
CMO contracts to the Apparent Successful Offerors must be rescinded. As we
demonstrated, the evaluation process employed to determine the Apparent Successful
Offerors was materially flawed for several reasons: DOAS’s scoring methodology was
arbitrary and inconsistent; the evaluation methodology was not finalized by the time
proposals were due and the Evaluation Committee was not finalized by the time
evaluations commenced, contrary to Georgia law; third-party Subject Matter Experts
improperly and unlawfully influenced the evaluation; and DOAS abandoned the
established evaluation process by failing to check each reference identified by each
offeror, also in violation of Georgia law. Moreover, Humana and CareSource failed to
meet all mandatory requirements of the RFP and of the RFQC with respect to identifying
sufficient client references that met the cumulative minimum lives required by the RFQC
and RFP, and therefore should not have been qualified for the RFP competition, should
not have been deemed responsible offerors for the RFP, and their proposals should have
been deemed nonresponsive.

We also demonstrated in the Initial Protest that UnitedHealthcare was arbitrarily

1 Georgia Families RFP Attachment A § 1.1. [Exhibit 19]
2 Contemporaneous with this Supplemental Protest, UnitedHealthcare files two additional documents: a
version of its September 24, 2015, Initial Protest with references to Exhibits, and, a cumulative set of
Exhibits to both the Initial Protest and this Supplemental Protest. The annotated Initial Protest is otherwise
identical in all material respects to the document filed on September 24.
3 Letter from Rebecca Sullivan to Jeffrey Belkin dated September 18, 2015. [Exhibit 1]
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and irrationally under-scored, and CareSource and Humana were each over-scored on
several individual evaluation criteria during the evaluation process. After properly
adjusting for these scoring errors, it is clear that UnitedHealthcare was one of the top four
offerors, and should be selected as a successful offeror for contract award.

Based upon the documents produced by DOAS, we have identified additional
grounds for reversal of the NOIA. First, Georgia law mandates that before any offeror
may be qualified to be considered for a contract with the State, the offeror and each of
its Material Subcontractors must submit an immigration and security affidavit to the
State. As noted in the protest submitted by Humana, at least one of the Apparently
Successful Offerors, Peach State, failed to submit an affidavit for itself. In addition, two
other Apparent Successful Offerors, Amerigroup and CareSource, as well as Humana
itself, failed to timely submit affidavits for each of their identified Material
Subcontractors at the time proposals were due. DOAS violated Georgia law by not
deeming these offerors nonresponsive and not disqualifying them from further
consideration.

Second, UnitedHealthcare has discovered that the evaluation process was material
flawed in even more ways than initially believed. The client references mandated by the
RFQC and RFP to establish (among other things) the minimum qualifications for
performance history were not only insufficient in length of time (five full calendar years)
and cumulative membership (average of 400,000 members in each month during that
period) for both CareSource and Humana, but at least two of the contracts identified by
Caresource were not “fully capitated at risk” contracts required by both the RFQC and
RFP. To make matters worse, not only did DOAS fail to receive reference responses
from each offeror and Material Subcontractor reference listed by each of the Apparently
Successful Offerors as mandated by the GPM, DOAS’s reference questionnaire was
materially inadequate to ensure that any responses it did receive would meet the
minimum contract type, length and cumulative membership to meet DCH’s mandatory
minimums for responsiveness and responsibility. In fact, we have discovered that in the
RFQC process, DOAS completely failed to check any references whatsoever, relying
entirely upon the self-serving and vague responses of offerors to determine initial
qualification. This is clear legal error.

Further, upon information and belief, CareSource and its affiliate CareSource
Management Group Co. cannot and do not currently plan to self-perform all material
aspects of the contract, including pharmacy benefits management, dental and vision, if
not other substantial aspects of the work. Upon information and belief, CareSource and
its affiliate cannot meet the full contract requirements on their own, without paying any
non-provider third party more than ten (10) million dollars per year to perform contract
functions related to care management, delivery or coordination. CareSource’s failure to
list any unaffiliated Material Subcontractors either was an intentional omission on its part
(by trick of using a pass-through affiliate), or, what should have been an obvious
demonstration of CareSource’s inability to perform this contract requiring far greater
scrutiny by DOAS and DCH. Either way, CareSource should not have been deemed an
Apparent Successful Offeror.
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For all these reasons, in addition to those identified in our Initial Protest and the
separate protests by Humana and AmeriHealth, the NOIA must be reversed and either
UnitedHealthcare included in a revised NOIA or the results must be thrown out and the
competition among properly qualified offerors restarted.

A. Three of the Apparently Successful Offerors Should Have Been Deemed
Non-Responsible and Disqualified for Failing to Submit All E-Verify
Affidavits Required Under Georgia Law

Georgia law mandates that before any offeror may be qualified to be considered
for a contract with the State, the offeror and each of its material subcontractors must
submit an immigration and security affidavit to the State, indicating their participation in
E-verify. Specifically, O.C.G.A. § 13-10-91 instructs:

A public employer shall not enter into a contract for the physical
performance of services unless the contractor registers and participates in
the federal work authorization program. Before a bid for any such service
is considered by a public employer, the bid shall include a signed,
notarized affidavit from the contractor attesting to the following:

(A)The affiant has registered with, is authorized to use, and
uses the federal work authorization program;

(B) The user identification number and date of authorization for
the affiant;

(C) The affiant will continue to use the federal work
authorization program throughout the contract period; and

(D) The affiant will contract for the physical performance of
services in satisfaction of such contract only with
subcontractors who present an affidavit to the contractor
with the same information required by subparagraphs (A),
(B), and (C) of this paragraph.4

Sections (b)(3) and (b)(4) extend the requirement to subcontractors and sub-
subcontractors, providing that subcontractors and sub-subcontractors are not permitted to
contract with contractors unless the subcontractors and sub-subcontractors register and
participate in E-verify.5 Thus, in order to be eligible to provide services to a public
employer – whether as a contractor, subcontractor, or sub-subcontractor – the entity must
submit a signed, notarized affidavit attesting to its compliance with E-verify.

The Georgia Procurement Manual implements this requirement in competitions
for contracts administered by DOAS or pursuant to the State Purchasing Act. Section

4 O.C.G.A. § 13-10-91(b)(1)(emphasis added).

5 Id. §§ 13-10-91(b)(3), (b)(4).
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3.5.1.3, entitled “Immigration and Security Compliance – Service Contracts”, mandates
that both suppliers and supplier’s subcontractors must participate in the federal work
authorization program and demonstrate that participation before the close of the
solicitation period:

For all public works contracts established through the competitive bidding
process, the state entity solicitation will instruct suppliers to complete and
return SPD-SP054 Immigration and Security Form as part of the supplier’s
response…. Registration and participation in the federal work
authorization program also extends to the supplier’s subcontractors.
Therefore, to the extent the supplier’s response to the solicitation also
identifies subcontractors, the supplier’s response must also include signed
and notarized affidavits from each of the identified subcontractors.

Georgia Procurement Manual, Section 3.5.1.3. As indicated in the General Checklist for
Evaluating RFQs, RFQCs and RFPS (Table 4.8), below, the mandatory consequence for
failing to submit all required E-verify affidavits at the time the solicitation closes (i.e., the
date proposals are due) is disqualification from further consideration as a “Non-
responsible” offeror:
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With respect to certain types of “non-responsibility” issues, the GPM offers
DOAS (or delegated procuring agencies) some degree of latitude. For example, the
scrutinized company certification can be accepted prior to award if not provided at the
time of the proposal (Item 6, “NOTE”). The same NOTE does not appear with respect to
the Immigration and Security Form, however. In that respect, the GPM is consistent with
the statute: that form, for the offeror and each identified subcontractor, must be
submitted prior to the close of the solicitation or the offeror is “Non-responsible”. The
GPM comports with O.C.G.A. § 13-10-91, which commands public employers not to
even consider bids of contractors who have not submitted the form.

In this RFP, offerors were clearly instructed to acknowledge compliance with the
E-verify statute and Immigration and Security Form requirements in Mandatory Question
4.6 That Question included the requirement to submit E-verify affidavits on behalf of
themselves and their Material Subcontractors at the time proposals were due, as
confirmed during the Q&A process.7 The evaluation plan clearly established that DOAS
would perform an Administrative Review to ensure that all of the first 6 questions were
completed before that offeror could move further in evaluation.8 Failure to fully comply
with any of the first six questions was a mandatory “fail” rendering that offeror ineligible
for further consideration.9 Thus the RFP and the GPM were consistent with the statute,
and abundantly clear for offerors: submit all required affidavits or you must be
disqualified.

As noted in the protest submitted by Humana, numerous of the Apparently
Successful Offerors failed to timely submit all such affidavits, i.e., the affidavits of the
offeror and each Material Subcontractor who was required to be identified in the

6 Georgia Families RFP, Attachment F, Mandatory Questions. [Exhibit 33]
7 Georgia Families RFP, Q&A Round 2, Question 40 at page 13. [Exhibit 34]
8 Georgia Families RFP, Attachment F, Mandatory Questions. [Exhibit 33]
9 Id. As we noted in our Initial Protest, certain of the Mandatory Scored questions, such as Question 9,
established mandatory minimums in responses that, if not met, must also result in a “fail” and
disqualification.
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proposal. Apparently Successful Offerors Peach State, Amerigroup, and CareSource
should have been deemed ineligible, and should not have been scored.

Peach State answered “Yes” to Question 4 of the “Mandatory Questions,”
certifying that “Supplier confirms that it has submitted the required Immigration and
Security Form with its proposal.”10 However, Peach State apparently never submitted its
own E-verify form.11 That error is disqualifying, and DOAS possesses no discretion to
ignore the statute prohibiting consideration of Peach State’s proposal.

Furthermore, our review of the record produced by DOAS suggests that Peach
State has still not submitted a subcontractor affidavit for Centene Management Company,
one of the Material Subcontractors listed in Attachment N. The same is true for
CareSource (CareSource Management Group Co.), Amerigroup (Anthem, Inc. and
Express Scripts, Inc.), and Humana (Beacon Health Strategies, LLC.).12

Disqualification for failure to submit an E-verify form has Georgia precedent.13 In
accordance with the Georgia Code and the Georgia Procurement Manual, these four
entities are ineligible to be intended awardees. DOAS violated Georgia law in permitting
any of these offerors to be considered and scored for award.

B. CareSource and Humana Each Should Not Have Been Qualified and
Deemed Responsible on the Basis of their Submitted References

1. DOAS and/or DCH’s Evaluation of Offeror and Material Subcontractor
References Erroneously Determined CareSource and Humana as
Qualified, Responsible Contractors in the RFQC and RFP Stages Because
Their Submitted Reference Contracts Were Not “At-Risk”

As we established in our Initial Protest, one of the mandatory minimum
requirements of the RFP was a submission of three (3) client references for contracts
similar to the one DCH intended to execute with successful offerors that, cumulatively,
demonstrated that the offeror supported 400,000 members each and every month from

10 Peach State Attachment F, Mandatory Questions. [Exhibit 35, which document was produced by DOAS
on September 17, 2015, and included in a folder entitled “GA Families Peach State Health Plan Redacted
Proposal”.]
11 It appears that Peach State’s initial submission on May 20 included two versions of the same
subcontractor affidavit, and did not include one for itself. [Exhibit 36] This may explain why Peach State
initially was permitted (improperly) to pass the Administrative Review of Question 4, as DOAS may have
believed that the offeror’s affidavit was included.
12 CareSource, Amerigroup and Humana also answered “Yes” to Mandatory Question 4. [Exhibit 37, which
document was produced by DOAS on September 17, 2015, and included in a subfolder entitled “Redact
Response” within a folder entitled “Caresource”; Exhibit 38, which document was produced by DOAS on
September 17, 2015, and included in a subfolder entitled “Att F” within a folder entitled “Amerigroup”;
Exhibit 39, which document was produced by DOAS on September 17, 2015, and included in a subfolder
entitled “Attachment F” within a folder entitled “Humana”.]
13 See, e.g., Thompson Bldg. Wrecking Co. v. Augusta, Ga., in which the City conducted competition that
required applicants to submit immigration forms pursuant to O.C.G.A. § 13-10-91. One offerors was
disqualified for failing to timely submit the required affidavit. Case No. CV 108-019, 2010 WL 1286029 at
*3 (S.D. Ga. Mar. 31, 2010). [Exhibit 40]
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January 1, 2010 through December 31, 2014. Mandatory Scored Question 9 required
each offeror to:

Provide a minimum of three (3) different client references for Supplier,
using the reference form provided as Attachment M to the RFP, for which
Supplier has successfully provided services under capitated risk-based
contracts with Medicaid agencies to support a program or initiative that
has an aggregate average membership per year of at least four hundred
thousand (400,000) Members per month within the last five (5)
consecutive calendar years. Supplier may only submit client references
where Supplier is the Prime Contractor and continues to have current and
active client contracts.14

Offerors were to complete two forms provided by DOAS for RFP Question 9, Georgia
Families RFP Attachments M and N, and submit the forms with their final offers.15 Both
CareSource and Humana failed to meet minimum requirements under the RFP. In fact,
these offerors should never have been deemed qualified under the RFQC.

a. CareSource improperly included references in the RFP response that
were not fully capitated risk-based contracts.

As demonstrated in our Initial Protest, both CareSource and Humana’s references
were inadequate to meet the minimum aggregate membership during the required period.
We have further learned that, for CareSource, even those references that they did include
were not appropriate, as at least two of the references appear not to have been “risk-based
capitated” contracts.

CareSource responded inadequately to RFP Question 9, listing three contracts in
the same state, Ohio, that did not meet the minimum length of time and cumulative
membership.16 CareSource described contracts with Ohio for Medicaid TANF and ABD
member services, MyCare program member services, and home and community based
long-term care management services.17 Upon information and belief, at least two of these
contracts are not “fully capitated risk based” contracts, as only one CareSource contract
in Ohio appears on the Medicaid Managed Care Enrollment Report from July, 2012.18

Because DOAS and DCH determined that only fully capitated risk based” contracts were
sufficiently relevant to demonstrate a proper history of performance on contracts that
would meet the high standards needed to ensure success in serving a minimum of
200,000 Georgia members, contracts should have been permitted to be utilized by

14 RFP Attachments G and M. [Exhibits 41 and 42]
15 RFP Attachments G, M and N. [Exhibit 41, 42, and 43]
16 CareSource GA Families CMO proposal, Attachment M. [Exhibit 44]
17 Id.
18 See Medicaid Managed Care Enrollment Report, July, 2012, available at
http://www.medicaid.gov/medicaid-chip-program-information/by-topics/data-and-systems/medicaid-
managed-care/downloads/2012-medicaid-managed-care-enrollment-report.pdf. [Exhibit 45]
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CareSource to establish the mandatory minimum requirement for qualification and
responsibility.

b. Assuming CareSource used the same references in the RFQC
responses, it improperly included references that were not fully
capitated risk-based contracts.

Similarly, during the RFQC process, each offeror was required to demonstrate the
same minimum monthly membership in similar contracts during the period January 1,
2009 through December 31, 2013. Specifically, RFQC Question 3 sought:

The Supplier or the Supplier’s Parent Company has experience for the last
five (5) full calendar years (2009 – 2013) of consecutive experience
operating in fully implemented and funded services contract(s) for
capitated risk-based Medicaid managed care programs.19

A note accompanying RFQC Question 3 further instructed that “Contracts with less than
five (5) consecutive full calendar years (2009 – 2013) should not be included.”20 We
established that based upon the information submitted, none of the contracts listed by
CareSource or Humana in its RFP response would have met this length requirement, as
CareSource’s listed Ohio contracts reference beginning in 2010 and 2011, and Humana’s
Puerto Rico contract ended in mid-2013. Because we have not been provided the RFQC
proposals and the reference analysis of this question by DOAS and DCH,21 we are at a
loss to explain how either offeror was deemed qualified under the terms of the RFQC.

Similarly, RFQC Question 4 sought a response similar to that of RFP Question
9(a), discussed above:

The Supplier and/or the Supplier’s Parent Company must provide
evidence of having fully capitated risk-based contracts with Medicaid
agencies to support a program or initiative that has an aggregate average
membership of at least 400,000 members per month for at least five (5)
consecutive full calendar years (2009 – 2013).22

As this cumulative membership requirement (starting a year earlier than the RFP period)
was equally a mandatory minimum,23 based upon the references provided in their RFP,

19 RFQC Reference Form, Question 3 at page 1. [Exhibit 26]
20 Id.
21 As noted in the Initial Protest, on September 9, 2015, UnitedHealthcare submitted Open Records Act
requests directly and separately to DCH and DOAS. [Exhibit 28, 29] UnitedHealthcare has yet to receive a
complete production responsive to its request – and notably has not received the RFQC responses of
CareSource nor Humana. Both DCH and DOAS have stated that no other records are available to
UnitedHealthcare at this time. [Exhibits 30, 31, 32] Therefore, UnitedHealthcare expressly reserves its
rights to further supplement its protest after the protest deadline in the event that DCH and/or DOAS makes
additional documents available for review.
22 RFQC Reference Form, Question 4 at page 2. [Exhibit 26]
23 See RFQC § 3.3.1. [Exhibit 27]
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neither CareSource and Humana could not have met this aggregate minimum at the
RFQC stage either. Again, not having been provided the RFQC proposals or the analysis
of RFQC Question 4, we are at a loss to explain how either offeror was deemed qualified
to proceed to the RFP stage.

As the above analysis of CareSource’s contract references demonstrates, if
CareSource used the same contracts as references in the RFQC stage, CareSource failed
to submit “fully capitated risk-based” contracts that lasted for the required five-year
period, or a series that cumulatively exceeded 400,000 in every month from January 1,
2009 to December 31, 2013. Based upon the documents provided, CareSource and
Humana never should have been qualified contractors allowed to compete in the RFP.

2. DOAS’s Reference Questionnaire Failed to Solicit Sufficient Information to
Demonstrate Such Responsibility

To make matters worse, not only did DOAS fail to receive reference responses
from each offeror and material subcontractor reference listed by each of the Apparent
Successful Offerors as mandated by the GPM,24 DOAS’s reference questionnaire was
materially inadequate to ensure that any responses it did receive would meet the
minimum contract type, length and cumulative membership to meet DCH’s mandatory
minimums for responsiveness and responsibility.

The information sent by DOAS to each offeror and material subcontractor
reference was woefully inadequate to establish solicitation minimums. The emails
DOAS sent stated as follows: “[Named Offeror] provided contact information for your
organization to provide a client reference for experience. Please confirm if the
information pertaining to your organization in the attachment is accurate.”25 It appears
that DOAS then attached to the email Attachment M and/or N (related to offeror and
material subcontractor references, respectively), which the offerors provided in response
to Mandatory Scored Question Number 9.26 No other information was provided, and no
specific questions were asked.

The specific information contained in Attachment M and N that the references
were asked to confirm, was limited to the following:

 State;
 Name of Managed Health Care Plan;
 Term of Contract;
 Brief Description of Services;
 Average Number and Title of Contact for Client Reference;
 Client Reference Business Address; and,

24 See Initial Protest, pp. 11-12.
25 See, e,g, email from Dana Harris to five Humana references, dated June 18, 2015. [Exhibit 46]
26 See, e.g. id. Although the original email and attachment were not produced, Ms. Harris refers in her email
to an attachment provided by Humana, which would have to be Attachment M and N.
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 Client Reference Contact Information.27

Notably, there was no affirmative statement about whether the listed contracts were “risk-
based capitated” contracts, “administrative” or “fee-based” contracts.28 Therefore, any
response from a reference verifying the accuracy of this information necessarily would
not have confirmed or otherwise addressed whether the contracts listed were “capitated
risk-based contracts”, as required. Consequently, DOAS’s reference checking process,
which is mandated by Georgia law in the GPM once DOAS decides that references are
important,29 was fatally flawed from the outset. Even if DOAS had received responses
from every reference as required, the information would not have established the
minimum criteria for eligibility. This defect is further critical because had DOAS
solicited the proper information and received it, DOAS and DCH would have known that
neither CareSource nor Humana were qualified under the terms of the RFP for award.

3. DOAS Failed to Check any References At All During the RFQC Period

We have also discovered that in the RFQC process, DOAS completely failed to
check any references whatsoever, relying entirely upon the self-serving and vague
responses of offerors to determine initial qualification. None of the records provided by
DOAS or DCH include any correspondence between DOAS and any customer listed by
any offeror in response to RFQC Questions 3 and 4.30 However, it seems that this very
issue was raised by the Issuing Officer, Dana Harris, before the RFQC was released. Ms.
Harris sent the following email on November 6, 2015:

27 See, e.g. Humana’s GAFamilies CMO proposal, Question 9(a), Attachment M. [Exhibit 23]
28 See id.
29 GPM § 5.6.5. [Exhibit 2]
30 The only documents related to the evaluation process are scoring sheets that merely states “pass” or
“fail.” See e.g. CareSource RFQC score sheet. [Exhibit 47]
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We do not know the answer to Ms. Harris’s question, unfortunately. We have been
unable to locate any response to this email, and have been repeatedly assured that all
DOAS and DCH records have been produced. We must therefore assume that the
response to Ms. Harris’s question was “no”, and that no reference checking records
exist.31 Consequently, DOAS failed to conduct a material part of any RFQC process –
checking to see if referenced contracts establishing a minimum performance history
actually satisfied qualification minimums of contract-type, term length, and aggregate
membership.32

31 The report identified in the email, dated 2012, lists certain contracts from CareSource in Ohio and
Michigan and Humana in Puerto Rico, but the listed items do not match those submitted by either offeror.
See Exhibit 45 at pages 25 (CareSource of Michigan), 41 (CareSource), and 52-53 (Humana Health Plans
of Puerto Rico and Humana Puerto Rico). As a snapshot, nor does the report provide information about the
time frame of the contract. Thus this report is inadequate to measure contract type, length and membership
qualifications.

32 It may be that DOAS, in its haste, decided that such a qualifications review could be completed during
the RFP phase. We question whether that would have been permitted under the terms of the RFQC, though
it seems obvious given the fact that DOAS made announcements of qualified contractors barely a month
after proposals were due – a very short time to solicit reference information and receive adequate responses
– and no analysis records exist of any kind on RFQC Questions 3 and 4 have been produced. We would
have expected that the minimums would have been solicited during the RFQC phase, and more qualitative
information solicited during the RFP phase. Regardless, we demonstrated previously and herein that the
RFP reference materials were inadequately prepared to establish the minimums of responsibility, and even
then those materials were not fully received as required by the GPM.
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4. CareSource’s Failed to Disclose All Material Subcontractors as Required
Under the Solicitation

CareSource also self-servingly only listed its affiliate, CareSource Management
Group Co., as a material subcontractor. The references provided for that affiliate were
the very same contracts submitted as CareSource’s references. Not only should those
have been ignored, but upon information and belief CareSource failed to fully disclose all
material subcontractors it intended to utilize.

We assume that DOAS and DCH interpreted in their analysis that CareSource’s
affiliate intends to self-perform all “subcontracted” work, and does not plan to further
subcontract any portion, whether pharmacy benefits, dental, vision or otherwise. In fact
one evaluator, Ms. Wiant, stated in her review of CareSource’s proposal that “[it is]
interesting that neither the dental provider nor PBM is considered a material
subcontractor”;33 however, apparently the evaluators did not seek clarification on this
point.

The RFP defines “subcontractor” as “[a]ny third party who has a written Contract
with the Supplier that have been assigned delegated functions and who have interactions
with Members’ Coordination of Care or the delivery of care.”34 A Material
Subcontractor is defined as follows:

Material Subcontractor: A Subcontractor, excluding Providers,
receiving Subcontractor Payments from the Supplier in amounts equal to
or greater than ten (10) million dollars annually during the State fiscal
year.35

Therefore, CareSource is barred by its proposal from using any other third party
anticipated to receive “greater than ten (10) million dollars annually” per year to perform
any “delegated function” that involves “interactions with Members’ Coordination of Care
or the delivery of care” under the contract.36 Based upon these definitions and Georgia
law, CareSource cannot hide behind its wholly-owned affiliation to shield another
intended third party from the proposal requirements related to identification and approval
of material subcontractors.37 CareSource must operate in good faith in the designation of
all known entities expected to provide work under the Contract.38

33 See CMO Master Technical Evaluation Template, CareSource, Question 8, Linda Wiant Initial
Comments. [Exhibit 3]
34 RFP Attachment B, at page 36. See also definition of “Subcontract”, RFP Attachment B, at page 35.
[Exhibit 19] Such “third parties” can include affiliates of the offeror. RFP Question & Answers Round 1,
Response to Question No. 301.
35 RFP Attachment B. [Exhibit 48]
36 See RFP Attachment B. [Exhibit 48] Each offeror was required to identify specific subcontractor
personnel that would be involved in the Contract work. RFP Question & Answers Round 1, Response to
Question No. 205. [Exhibit 49]
37 See GPM § 7.7.
38 GPM §§ I.3.7, I.3.7.1.
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On information and belief, however, CareSource and its affiliate are wholly
incapable of performing key aspects of the anticipated contract, including pharmacy
benefits, dental and vision. We base this belief, in part upon CareSource’s substantial
reliance on Humana in Kentucky, and their limited experience outside Ohio,
CareSource’s home state.39 We also assume that CareSource has not made plans to work
with Humana40 or any other subcontractor for significant portions of the work in Georgia,
which would be an improper “bait-and-switch” under its proposal.41 CareSource cannot
disclose its affiliate as a Material Subcontractor, and then substitute that work to a true
third party, as that would deprive DOAS and DCH of the opportunity to validate the
qualifications of and risk posed by that third party, particularly one that performs such a
critical function.

In sum, CareSource cannot perform all aspects of the intended contract without
passing ten (10) million dollars per year to an unaffiliated non-provider entity involved in
care management, delivery or coordination, and either CareSource deliberately and
misleadingly hid that entity (or those entities) behind its pass-through affiliate, or, DOAS
and DCH failed to reasonably scrutinize CareSource’s intention to self-perform virtually
one hundred percent of the work. Either way, CareSource was not entitled to selection.

39 See, e.g. [Exhibit 50] at page 4 (CareSource’s Ohio Medicaid Member manual, the back of the
membership card imaged on the page demonstrating that CVS Caremark is its pharmacy benefits manager
there); [Exhibit 51] at page 26.13 (page 38 of pdf) (CareSource’s Annual Statutory Filing noting, under
Health Care Receivables in Note 28.A, “The Company utilizes a third party to administer the [pharmacy
rebates] program.”).
40 As CareSource disclosed in its client references, CareSource’s Kentucky subcontractor, CareSource
Management Group Co., teamed up with Humana Health Plan, Inc. for administrative services in that
Commonwealth. CareSource’s GAFamilies CMO proposal, Question 9(b), Attachment N. Obviously
CareSource cannot have made any plans to work with Humana in Georgia, as that would have violated the
non-collusion affidavit each offeror submitted, and would have required disqualification of each, not to
mention an investigation by the Office of the Attorney General.
41 For example, CareSource is barred by the Scope of Work within the RFP from changing personnel
commitments made in its proposal, which would include all persons assigned by CareSource to perform
work under the Contract such as subcontractors. CareSource is also barred from contracting with or
permitting the performance of any work or services by material subcontractors without the prior written
consent from DCH. RFP Attachment D, Section B, at page 6 [Exhibit 52].
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III. Conclusion

For the aforementioned reasons, DOAS is required to reverse the NOIA. DOAS
must either issue a new NOIA that includes UnitedHealthcare as an intended awardee or
reissue the RFP to properly-qualified offerors and conduct an evaluation required by
Georgia law.

This 28th day of September, 2015.

Alston & Bird, LLP

Jeffrey A. Belkin, Esq.
Deborah Cazan, Esq.
Jessica L. Sharron, Esq.
Erica E. Harrison Arnold, Esq.
Counsel and Representative for
UnitedHealthcare




